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PROCEEDTINGS

CHAIRPERSON HEATH: The hearing will please
come to order. Good morning, ladies and gentlemen.
We're located here in the Jerrily R. Kress Memorial
Hearing Room at 441 4th Street Northwest. Today's
date is September 20th, 2016, and we're here for the
public meeting and hearings of the Board of Zoning
Adjustment of the District of Columbia.

My name 1is Marnique Heath, Chairperson.
Joining me today will be Anita Butani-D'Souza, Vice
Chairperson who will be joining us shortly. Also,
Fred Hill who is a board member, Jeffrey Hinkle,
board member, and Anthony Hood who is a member of the
Zoning Commission sitting in as a member of the board
today.

Please be advised that this proceeding 1is
being recorded by a court reporter and is also being
webcast live. Accordingly, we must ask you to
refrain from any disruptive noises or actions while
in the hearing room today.

The Board's hearing procedures and how we
will process applications can be found on the table
by the back door. All individuals wishing to testify
today will need to do two things. The first is,

prior to testifying we'll need you to fill out two
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witness cards per person. That's two witness cards
per person, and give them to the court reporter
seated to my right.

The second is we'll need you to now stand and

take the oath as administered by the board secretary,

Mr. Moy.
MR. MOY: Good morning.
[Oath administered to the participants.]
CHAIRPERSON HEATH: All right. Good morning,
Mr. Moy.

MR. MOY: Good morning, Madam Chair, Members
of the Board.

Yes, since I have the microphone there are
some items that I'd like to have into the record,
record for the transcript. And they're attendant to
today's docket of cases.

The first is Application No. 19280 of Martin
Hardy has been postponed and rescheduled to November
30th, 2016. We also have two other cases on today's
listing that, at the applicant's request and granted
by the board, has been rescheduled to November 16,
2016, and these are cases 19298 of Evergreen
Properties II, LLC., and 19302 of Joanne Lee, also
rescheduled to November the 6th. Or rather -- or

rather, November 16th, 2016. Right?
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So, those three applications. My last item,
Madam Chair is that Appeal No. 19334 of Qureshi, T
think that's how that's pronounced, there is a
request for a continuance.

CHAIRPERSON HEATH: Okay. I saw that request
and based on the reasoning for their request, wanting
to look at another way of handling this case, I think
it makes sense to give the applicant additional time
in order to file that paperwork for potentially a
special exception rather than continuing with the
appeal.

So I think, unless the Board has any issues
with that, I would suggest that we go forward with
the postponement. Any issues? Okay. So, we'll
grant the postponement.

MR. MOY: Madam Chair, so rescheduling that
appeal staff would suggest for time in October. I
would say October 4th. We already have another
appeal that day but given the number of applications
I think the Board can accommodate this docket.

CHAIRPERSON HEATH: Okay. So that would be
two appeals.

MR. MOY: Yes. Unless you want to move it to
one without an appeal, which we can do.

CHAIRPERSON HEATH: This may -- well, we'll
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see how this turns out.

MR. MOY: I can leave that tentative and we
can come back to that next Tuesday. I'll check with
the appellant.

CHAIRPERSON HEATH: Okay. Because we'll need
to see how much time they need to make their
additional filings. So, we can make that date
tentative and see i1f that gives them enough time.

MR. MOY: 1I'll report back on that next
Tuesday, Madam Chair.

CHAIRPERSON HEATH: Okay. All right. SO, we
have one meeting case today. Do you want to call
that case, Mr. Moy?

MR. MOY: Yes, Madam Chair. That would be
Application No. 19124 of Eye Street JV, LLC. And as
the Board will recall, the Board made its decision on
this application on May 24, 2016. After that the
applicant made another filing with the revised plans
that modified the relief that was previously
requested, and that's under Exhibit 48 in your case
record. And I'll leave it at that. And that's
before the Board.

MR. HILL: Okay, Madam Chair. Well, thank
you. Since I chaired this originally and since it's

been going on for a while I'll go ahead and finish
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this up i1f that's okay.

What I'd like to do is make a motion to
reopen the record so we can talk about this case.

MR. HOOD: I second the motion.

MR. HILL: The motion has been made and
seconded.

[Vote taken.]

MR. HILL: Okay. Great. So I mean, this
again started I think back in December and there was
a lot of back and forth in terms of, you know, the
different hearings that we had. And now we have
revised plans and the applicant is removed some of
the request for relief that actually they no longer
need. And what is still -- what is still being asked
for is the close court relief and the eight foot on
the east penthouse setback.

And then I neglected to read into the record
again, two conditions that the ANC had with regard to
the project. And so I would again like to just --
IT'm going to make a motion for those two areas of
relief and also just want to read into the record the
conditions from the ANC, one that the applicant shall
establish community space permanently in the proposed
new development. The space shall serve to benefit

the entire community in the single-member district.
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And, you know, I did look on the plans and
they were there. They're in the back. They're
actually back with, I guess, I don't know if it's the
historic part of the project or not.

And then the other is, "The applicant shall
provide for the upkeep and maintenance of the
immediate surrounding area, including the area around
the development of H Street, Eye Street, and 6th
Street. The applicant shall be responsible for
maintenance of the alley between H and -- H Street
and Eye Street. The applicant shall bear the
responsibility including, but not limited to, the
cleanliness, repair, and maintenance and security of
the alley. Use of the alley shall be amicable,
shared by all neighbors. Additionally, the occupant
of the building shall see to it that there is no
unwanted loitering, soliciting activities in the
alley. The applicant shall share responsibility for
the maintenance and upkeep of the China Town Park at
bth Street."

So, with that I'd go ahead and like to make
again a motion for as amended, pursuant to 11 DCMRA
3103.2, 3104.1 for variance for closed court width
and area requirements under 776, and a special

exception from the roof structure setback requirement
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under Section 411 and 777.1, to allow the
construction of a new mixed use residential building
in the DD/C3/C District at the premises located --
I'1ll get better at this -- on Square 453 and Lot
4050. I'm going to read it all now. 815 to 819,
821, 835, and a portion of the public alley to be

closed.
CHAIRPERSON HEATH: Second.
MR. HILL: Motion been made and seconded.
[Vote taken.]
MR. HILL: Okay. I'm waiting for Mr. Moy
now.

CHAIRPERSON HEATH: He's got an absentee.

MR. MOY: Madam Chair, before I read back the
vote I have an absentee ballot from Vice Chairperson
Anita Butani, and her absentee vote is to approve the
motion with such conditions as may be imposed by the
Board. $So with her vote that would give the final
vote of four to one to zero. This is on the motion
of Mr. Hill. Also seconding, Chairperson Heath.

Also in support, Mr. Hood and of course Ms. Butani.
Opposed, Mr. Hinkle. The motion carries.

And of course this includes the two

conditions as cited by the maker of the motion, and

as to revised plans under Exhibit 48.
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MR. HILL: Yes, that's right.

MR. MOY: Done.

MR. HOOD: Madam Chair, I don't want to rub
salt in the wound, but I really think that the Zoning
Commission has really set penthouse setbacks in place
for a reason and I think that this is a prime
example, because I think this Board was told and
there was reasons they could not do it. But
obviously they came back for it. Now I understand
about the stairwell, but for some reason they were
able to come back and redesign and come back and be
able to achieve what the Zoning Commission has set
forth. So, I just moving forward, I hope the Board
will really take those things under consideration and
look at 1t. I know they will. Thank you.

I had to say that. I was not going to say
nothing but I felt like that needed to be said.

CHAIRPERSON HEATH: Thank you. I agree.

MR. HILL: Yes. Thank you, Chairman Hood.

CHAIRPERSON HEATH: All right. SO, summary
order.

MR. MOY: Thank you, Madam Chair.

MS. GLAZER: Madam Chair, I believe the
applicant submitted a proposed order and if the Board

desires, OAG can work with staff --
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CHATIRPERSON HEATH: Okay.

MS. GLAZER: -- to review that and issue an
appropriate order.

CHAIRPERSON HEATH: Okay. That sounds fine.
Thank you.

All right. So we'll shift over to our
hearing cases. Mr. Moy, we can proceed in the order
of the agenda with one exception. We have an appeal
case that's listed in our docket that we will shift
to the very end of the day.

MR. MOY: Yes, I believe that would be Appeal
No. 19275 of ANC 6B.

CHATIRPERSON HEATH: That's correct.

MR. MOY: All right, thank you.

CHAIRPERSON HEATH: Otherwise we'll proceed
in order of the agenda.

MR. MOY: Very good.

CHAIRPERSON HEATH: Thanks.

MR. MOY: So with that, to the table, parties
to Application No. 19331 of Keith Moore.

MS. GLAZER: Excuse me. Mr. Secretary, I
believe counsel [Speaking off mic.] I don't know if
my mic was on.

I believe counsel for Eye Street wants to be

heard even though it was a meeting on Eye Street, and
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is requesting that she be able to approach.

CHAIRPERSON HEATH: Okay. I don't know 1f
it's necessary but --

MS. GLAZER: Well, an issue was raised --

CHAIRPERSON HEATH: Okay.

MS. GLAZER: -- that the Board may want to
consider.

CHAIRPERSON HEATH: Okay. All right.

MS. SHIKER: Thank you. Good morning. My
name 1s Christine Shiker with the law firm of Holland
and Knight, representing the applicant in this case.

What I wanted to do is to confirm that the
areas of relief that you just voted to approve were
the same areas of relief that you voted to approve 1in
May. In May, excuse me. It took quite a bit of time
to try to figure out how to solve the area that was
denied, which is why our submission did not go in
until July.

This project was designed and is going to be
permitted under ZR-58, and it had a vote of the Board
of Zoning Adjustment prior to September 6th, to
approve those two areas of relief. All I would ask
is that on the record that you confirm that you are
voting again to support those two areas of relief,

and that this is not a new vote or somehow changes
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the project to now make it be completely redesigned
under a ZR-16. It is a ZR-58 project with 1ts BZA
vote having taken place before September 6th.

MR. HOOD: Ms. Shiker -- Madam Chair, can I
just ask? You had, at the beginning of this case,
let's go back to the beginning. At the beginning of
this case you had a number of setbacks up on the
penthouse, right?

So all of them went away with the exception
of one.

MS. SHIKER: That i1s correct. It's the one

that was voted on, on May 21st. Or 24th.

14

MR. HOOD: Right. But the one that was voted

against on whatever date that was, you withdrew.

MS. SHIKER: That 1is correct. We withdrew

it.

MR. HOOD: Okay. I think the record is
clear.

MS. SHIKER: Okay. So this project had its
vote under ZR-58. It can continue in that vein and

we'll make sure that that's in the order. Thank you.

MR. HOOD: I wouldn't overstep it. That's
the chair. I mean, okay. All right. I just wanted
to make sure I was clear.

MS. SHIKER: Okay. Yeah.
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MR. HILL: ©No, Madam Chair, and I mean, I
appreciate the clarity. But right, those are the two
areas that were previously approved that are
continuing to be approved, and yes, under the old ZR.

MS. SHIKER: That is correct. And everything
else has been withdrawn.

CHAIRPERSON HEATH: Right. Understood.

MS. SHIKER: Thank you very much.

MR. HILL: Thank you.

MS. GLAZER: I just want to add, Madam Chair,
the only change was that there were new plans and
that was the reason for the vote, to incorporate --

CHATIRPERSON HEATH: The new plans.

MS. GLAZER: -- the revised plans --

MR. HILL: Yeah, and this is all based on the
revised plans.

MS. GLAZER: -- that the Board suggested be
submitted.

CHAIRPERSON HEATH: Yes. That is correct.

MS. GLAZER: Thank you very much.

CHAIRPERSON HEATH: Thank you.

MR. HILL: Thank you.

MR. MOY: Okay. Back to where we were.
Application No. 19331 of Keith Moore, as advertised

and captioned for relief for a special exception
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under Subtitle E, Section 5201, from the lot
occupancy requirements of Subtitle E, Section 304.1,
and in the nonconforming structure requirements of
Subtitle C, Section 202.2. This is to add a two-
story rear addition to an existing one-family
dwelling, R-F-1 Zone, 1625 A Street Southeast, Square
1086, Lot 80, and there is a revised self-
certification to this under Exhibit 32.

CHAIRPERSON HEATH: All right. Thank you,
Mr. Moy. Would you please introduce yourselves?

MR. MOORE: Keith Moore. I am the owner with
my wife of 1625 A Street.

MR. JONES: Kim Jones. I’'m architect.

CHAIRPERSON HEATH: Okay. All right. We've
reviewed the materials that you submitted into the
file on this application, and we also just received
last -- I believe it was yesterday, the letter from
the ANC.

MR. MOORE: Correct.

CHAIRPERSON HEATH: Voting unanimously to
support this project. So thank you for your outreach
efforts there and for getting that letter in to us.

Outside of that I don't have any other
questions or comments. Does the Board have any

questions on this case?
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Okay. Then, if you're okay with us
proceeding on without a full presentation from you,
we'll turn to Office of Planning at this time.

MS. ELLIOTT: Good morning, Madam Chair and
Members of the Board. I'm Brandice Elliott with the
Office of Planning.

We'll go ahead and stand on the record as
recommending approval for the requested relief. At
the time that we were reviewing —-- sorry. Mostly on
the record.

At the time that we were reviewing the
application the relief from Subtitle C, Section 202.2
had not been requested. But I just wanted to note
that we are in support of that relief as well as the
lot occupancy. And I'm happy to answer any questions
you have.

CHAIRPERSON HEATH: Okay. Great. Any
questions, Board, of Office of Planning?

Does the applicant have any questions of
Office of Planning?

Okay. All right. Thank you.

As I noted, we have the letter from ANC 6B.
Is there anybody here from ANC 6B on this
application?

All right. We also have a letter
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recommending no objection from Department of
Transportation and a letter of support from your
adjacent neighbor, which is also good to see. Thank
you for working with them on this.

Is there anybody here wishing to speak in
support of this application? Anyone in support?

Anyone wishing to speak in opposition to this
application? No opposition?

Then normally we would turn back to you for
rebuttal or closing but there's nothing to rebut.
Probably no reason to close. So if you're fine with
us continuing on we'll --

MR. MOORE: We're fine.

CHAIRPERSON HEATH: Then I will make a
motion, then, that we approve this request —-- these
requests for special exception for Application No.
19331.

MR. HILL: Second.

CHAIRPERSON HEATH: The motion has been made
and seconded. Any further discussion?

[Vote taken.]

CHAIRPERSON HEATH: The motion carries.
Thank you.

MR. MOORE: Thank you.

MR. JONES: Thanks very much.
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MR. MOY: Staff would record the vote as four
to zero to one. This 1s on the motion of Chairperson
Heath to approve the application for the relief
requested. This 1is as shown on plans under Exhibit
7. Seconding, Mr. Hill. Also in support, Mr. Hood
and Mr. Hinkle. A board member not participating.
Again, the motion carries, Madam Chair.

CHATRPERSON HEATH: Summary.

MR. MOY: Thank you.

CHAIRPERSON HEATH: All right. You can call
our next hearing case, Mr. Moy.

MR. MOY: Yes, thank you. That would be
parties to the table to 19333 of the Dirty Goose, LP,
as captioned and advertised for variance relief from
the 50 percent linear frontage limitation on eating
and drinking establishment requirements of Subtitle
K, Section 811.9, sup A. This would prevent a
restaurant in the R-2 Zone at 913 U Street Northwest,
Square 360, Lot 39.

Last thing for me to add, in your record,
Madam Chair, that there was a supplemental filing
from the Office of Planning which I believe corrects
a typo to their first page. That's it.

CHAIRPERSON HEATH: All right. Good morning.

Would you introduce yourselves?
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MS. BATTIES: Sure. Good morning. Leila
Batties with the law firm of Holland and Knight,
representing the Dirty Goose Limited Partnership.
I'm joined by my colleague, Shane Dettman, the
Director of Planning Services, who I would like to
proffer as an expert witness this morning.

CHATIRPERSON HEATH: Okay. All right.

Let me see where we are with this. All
right. So, we just received a letter this morning in
opposition. Did you get a copy of this?

MS. BATTIES: No, we did not.

CHAIRPERSON HEATH: Okay. Is this in the
file yet, Mr. Moy?

MR. MOY: Yes, it 1is.

CHAIRPERSON HEATH: Okay.

MR. MOY: Yes, it is, Madam Chair.

CHAIRPERSON HEATH: Do you know what exhibit
that is? Let me see. Oh, it's 38? Okay. So,
Exhibit 38 in the file.

MS. BATTIES: Can we ask who the letter was
from?

CHAIRPERSON HEATH: It's from Chris Young, a
resident of the U Street neighborhood, president of
Meridian Hill Neighborhood Association. All right.

Okay. We have copies.
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MS. BATTIES: Thank you.

[Pause.]

CHAIRPERSON HEATH: I'll give you a minute to
Jjust skim that. Did you get a copy of it, Ms.
Thomas? Do we have one more copy?

[Pause. ]

CHAIRPERSON HEATH: So, prior to receiving
this letter I was inclined to think we didn't need to
hear much of a presentation from you. But I think it
would be good to just have you address some of the
concerns about the variance request.

MS. BATTIES: Sure.

CHAIRPERSON HEATH: Addressed in this letter,
and your justification for --

MS. BATTIES: Sure. Give a very brief
application. I will say that, actually Mr. Dettman
will be the only person that gives direct testimony
this morning.

CHATIRPERSON HEATH: Okay.

MS. BATTIES: We do have two representatives,
Daniel Honeycutt, and Justin Parker from the Dirty
Goose, 1f you have questions about the establishment.

And in his testimony, actually, Mr. Dettman
will go through the three pronged variance test to

show how this application meets the request. The
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applicant needs a variance to permit an eating and
drinking establishment with 16 street of frontage on
U Street in Square 360, which is between Vermont and
9th Streets.

The width of this establishment under the
Zoning Regulations will result in a 54 percent
occupancy of the street frontage on this block, where
the regulations permit a total of 50 percent, a 50
percent threshold.

The 50 percent limit as stated in the
regulations would only allow for an eating and
drinking establishment that has a width of six feet.
Since this application has been -- and I will just
say that we did have this confirmed with DCRA and
based on the regulations and the table in the
regulations, right now 47 -- just over 47 percent of
the street occupancy, or the street frontage is
occupied.

Since filing the application we've learned
from the Office of the Surveyor, that the
regulations, the street width listed in the Zoning
Regulations is actually incorrect. The street width
on this section of U Street is actually 240.4 feet,
but 10 feet wider than what's listed in the Zoning

Regulations. And that's important because it shows
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that the variance, the relief that we're requesting
this morning, 1s actually two percent. Only two
percent more than what is permitted under the
regulations. So it's a very nominal request for
relief. And we have an e-mail from the surveyor for
the District confirming that in Exhibit B of our
prehearing statement.

As I noted, Shane will walk through the
variance test for this application. But I wanted to
point out that we have multiple agencies and persons
in support of this application as noted in their
Office of Planning report. The application meets the
required variance test. There are five letters in
support of the application for people who live in
Ward 1, in proximity to the site. Attached 1s our
prehearing statement, and there was an e-mail
correspondence from an owner within 200 feet that was
filed with the Board.

The ANC has heard this application three
times, and truthfully Mr. Young, I know the Meridian
Hill Neighborhood Association is active but they
never raised any objections at the three ANC meetings
where we presented this application.

The ANC opted not to make a recommendation to

the Board on this application, but seven members of
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the ANC, the majority of the full board, did sign a

letter in support of this application, including the
single-member district representative. And that has
been put into the record. DDOT has no objections to
this application and we also have two people here to
speak in support of the application. So, I will end
there in terms of kind of like an overview, and ask

Shane to briefly walk through the variance tests.

MR. HILL: Just real quick. I'm sorry. Why
did they choose not to vote?

MS. BATTIES: I think there were people —--
there wasn't unanimous consensus in the room. And
I'm not going to say on the board or whatever. There
were people that raised concerns. Again, Mr. Young
was not one of those people and so the board -- I
know they've done that on other applications that
I've worked on. They just opted not to make a
recommendation.

MR. HOOD: I don't understand that because
they have seven people who signed. There can't be no
more than maybe 12 people on the commission so —--

CHAIRPERSON HEATH: Right.

MR. HOOD: Well, that's 1B. Okay.

CHAIRPERSON HEATH: Okay. Go ahead, Mr.

Dettman.
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MR. DETTMAN: Thank you, Madam Chair. Good
morning. Members of the Board. For the record
again, my name 1s Shane Dettman. I’'m the Director of
Planning Services with the law firm of Holland and
Knight.

Picking up on the background that Leila has
provided to the board already, I won't go through
introduction in terms of where the property 1is
located and kind of what the existing conditions are
on the property. As you know, we're here seeking a
variance from the 50 percent linear frontage
limitation on eating and drinking establishments
within the Arts 2 Overlay, pursuant to Subtitle K,
Section 811.9A of the 2016 Zoning Regulations.

I won't go through the detailed numbers in
terms of how much linear frontage is there and how it
breaks down to what's currently devoted eating and
drinking establishments on the block and what are
variance 1is actually here to seek. Leila had touched
upon that a little bit.

But just very quickly, the total amount of
frontage on square 360 along the north side of U
Street, we have found, it's been confirmed by DCRA,
the Office of the Surveyor, is 240.42 feet.

And so according to the 50 percent
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limitation, that would provide for approximately
120.21 feet that could be devoted to eating and
drinking establishments.

According to correspondence that was included
in our filings from the Office of the Zoning
Administrator, currently there are five eating and
drinking establishments on the block, taking up
approximately 109.02 linear feet of frontage. And so
essentially we have a 1l6-foot wide property. We need
16 foot of frontage per the requested variance. And
so, when you do the math, essentially the variance
that we're seeking would increase the amount of
linear frontage along this block devoted to eating
and drinking establishments to only 52 percent.
That's less than five feet in excess of what can be
provided for under the Zoning Regulations. It's
actually four foot, 10 inches is the extent of the
variance that we're requesting, so certainly de
minimis in nature.

With respect to the three-prong test of the
area varlance that must be met to warrant the
granting of the requested variance, I believe the
applicant meets the burden, regardless of whether the
extent of the variance is calculated based on the

amount of frontage that's currently stated in the
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regulations or the correct amount that's been
confirmed by DCRA.

As you know the variance test is three prongs
and for an area variance there is the requirement for
the showing of a practical difficulty, not an undue
hardship. And so with respect to the first prong,
and whether the property is affected by an
exceptional size, shape, or topography, or other
extraordinary exceptional situation or condition, I'd
submit that the application and the subject property
does exhibit an exceptional zoning history resulting
from the extraordinary situation encountered by the
owner of the property while attempting to legally
establish an eating and drinking establishment on the
subject property.

Back in 2011 the owner received all -- or
legally obtained all permits necessary in order to
construct a restaurant bar use on all levels of the
subject property. That was in 2011. In late 2012,
early 2013, after completing about two-thirds of the
work, the contractor abandoned the project and as I
understand it, made away with approximately $60,000
of the owner's money and ended up investing that into
his own property.

And so, what that did as a result in a
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prolonged legal process that I believe is still
ongoing, and in the meantime those legally obtained
building permits expired and the 16 feet of linear
footage that was available at the time with the
building permits, was reintroduced into the inventory
and has since been devoted to another eating and
drinking establishment.

And so essentially, the exceptional condition
is we have a subject property that substantially
improved as a restaurant bar use that now no longer
has enough linear frontage on the block to be put
towards that use.

With respect to the practical difficulties
and whether or not the exceptional condition gives
rise to a practical difficulty, if the regulations
were strictly applied, as I said the ground floor of
the subject property substantially built out for a
restaurant bar use, and the strict application of the
Zoning Regulations would require the owner to either
return the entire ground floor use to the previous
office use, and there were copies of a previous
certificate of occupancy provided in the record. Or
establish an entirely different non-eating and
drinking establishment use which under both

circumstances would require either the complete
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removal, substantial reconfiguration or repurposing
of improvements that were legally constructed and are
very specific to a restaurant bar use.

In addition, it would also be substantially
disruptive and unduly burdensome on the owner to have
to make those reconfigurations to the ground floor
and the impact that this would have on the legally
operating bar/restaurant use that's currently in the
cellar, as well as the second floor of the property.

Finally, with respect to the third prong of
the variance test, the granting of the variance would
not substantially impair the intent, purpose, and
integrity of the Zoning Regulations. I'd submit that
the general purpose and intent of the eating and
drinking establishment limitation i1s to encourage a
wide mixture of uses by regulating what is often high
demand, high rent uses that are in high demand on the
U Street corridor, as long as other corridors
throughout the District.

The block will continue to have a healthy mix
of uses. There 1s currently an indoor cycling
operation. There is two real estate agencies.
There's an office use. There's two salons. And so
the block in and of itself will continue to have a

wide range of uses on the block.
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In addition there won't be an
overconcentration of eating and drinking
establishments. If you look to the blocks
immediately to the east and the west of the west,
that entire block is -- consists of a school. And to
the east a substantial portion of that block is
occupied by an office use. And so really this is, if
you look sort of a little bit more holistically along
the corridor, we wouldn't see an overconcentration of
eating and drinking establishments.

In fact, denial of the variance, and we spoke
to this in our prehearing statement, denial of the
variance could actually be contrary to the Zoning
Regulations. In terms of the applicant's specific
need, they do need 16 feet of frontage along the
ground floor in order to relay it well to their
existing establishment. However, under the figures
that are confirmed by the office of the surveyor,
there is a approximately 11 -- between 11 and 12 feet
of linear frontage available, as of right on the
ground floor currently. So the owner could, if it
was able to find another tenant for an eating and
drinking establishment that could make such an
establishment work within the available street

frontage, you'd actually result in two eating and
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drinking establishments on the subject property, as
opposed to one consistent through the cellar to the
second floor and to the roof with one set of hours of
operation, one set of deliveries, et cetera.

Again, so the requested variance 1is de
minimis. What we're looking at is an increase from
50 percent to 52 percent, or an extent of the
variance of less than five feet.

With that, Madam Chair, I'd submit that the
applicant has met its burden for the requested area
variance. The project has the support of OP, DDOT,
as well as seven members of ANC 1B. And we have
several letters of support in the record. We
actually have additional letters of support with us
that have not been entered in the record. We're
happy to provide copies of those.

CHAIRPERSON HEATH: Thank you. Does the
Board have any questions of the applicant? All
right. Thank you for your presentation. If you
could just submit those letters into the record, I
don't --

MS. BATTIES: I will note that they are
outside of Ward 1.

CHAIRPERSON HEATH: Okay.

MS. BATTIES: Which is why we didn't include
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them in our prehearing statement. But to the extent
that they're persuasive, we have them.

CHAIRPERSON HEATH: Okay. All right.

MS. BATTIES: Helpful.

CHAIRPERSON HEATH: Thank you. All right.

Then if there are no questions from the
Board, at this time we'll hear from Office of
Planning.

MS. THOMAS: Good morning, Madam Chair. I'm
Karen Thomas for the Office of Planning. We are
supporting this requested relief, not so much based
on the incorrect or correct linear frontage because
they would have had to be here for variance request
in any event. But to the fact that any remaining
space that's left on the ground floor would become
inactive and that's not supportive of the street
frontage along U Street.

So in that regard we think that given the
substantial buildout of the project we would support
granting this wvariance.

CHAIRPERSON HEATH: Okay.

MS. THOMAS: Thank you.

CHAIRPERSON HEATH: All right. Thank you.
Board, any questions of Office of Planning? Does the

applicant have any questions of Office of Planning?
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Okay. All right. Then we'll continue on.

We have your —-- the letter of support from
ANC 1B, and a letter of no objection from Department
of Transportation as well. Is there anyone here from
ANC 1B on this application? No ANC 1B. Okay.

We also, we have some of your letters of
support and we recognize you have additional -- but
there are quite a few in the record already. Is
there anyone here wishing to speak in support of this
application? You can come forward.

Once you're seated make sure your mic is on.
You can give us your name and then you'll have three
minutes to make a statement.

MS. BATTIES: Turn on your mic.

MR. SEESE: Excellent. Thank you. My name
is Jeff Seese. I have been a resident of D.C. since
2001 and I've thoroughly appreciated watching the
city and each of its neighborhoods grow, flourish,
and thrive, particularly within the U Street
corridor. I fully support the proposed development
of the Dirty Goose, which is taking an abandoned
eyesore of a property and turning it into a fresh
establishment for the block.

It will enhance the diversity of the existing

establishments which today include barber shop,
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salon, real estate offices, and an exercise studio,
among others. Each of these existing businesses
should benefit from the added foot traffic a new
restaurant will bring. The secluded roof terrace 1is
ideally screened and situated to provide an ambient
space for patrons, and will not impact the
surrounding neighborhood or community.

I fully support this proposed development of
the Dirty Goose, which i1s a small business enterprise
seeking to contribute to the positive trajectory the
city has taken to make all neighborhoods in this city
thrive. Thank you.

CHATIRPERSON HEATH: Thank you.

MR. SHAKIR: So my name 1s Sultan Shakir.
I'm a homeowner in Ward 1, and thank you for offering
me the opportunity to speak. I'm definitely
interested in seeing the Dirty Goose expanded. 1I've
had the opportunity to go there a number of times and
had both personal interactions there with friends,
but also professional meetings in the space. It's
going to be a great addition to the U Street
corridor. And being somebody who lives right around
the corner and you know, always being concerned about
the traffic and the congestion, I definitely think

that this would be a great addition and wouldn't add
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to some of the negative aspects that some of the
businesses that bring heavy, heavy traffic to the
area would bring. And so I'm asking you to support
the application. Thank you.

CHAIRPERSON HEATH: All right. Thank you.

MR. HILL: I had a question.

CHATIRPERSON HEATH: Go ahead.

MR. HILL: Just, sorry, for you guys, for
either one of you. I was Jjust curious, were you guys
both at the ANC meetings, or any of the three ANC
meetings?

MR. SHAKIR: I was not.

MR. SEESE: Yes, I was.

MR. HILL: Okay. And do you know why people
were —-- I mean, the ANC decided not to vote. Do you
know what the reason why they decided not to vote?

MR. SEESE: From my perspective it was the
number of ANC representatives who actually attended.
So the full ANC was not there and present to discuss,
so they knew —-- the ANC itself knew that several
members who were 1n support were not in attendance of
the meeting and based on, I believe, two or three
neighbors who spoke at the meeting, the rest of the
Board opted not to vote on it.

MR. HILL: So you weren't there hearing like
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a lot of opposition, like there was a lot of people
in opposition there or people were speaking out
against 1t?

MR. SEESE: Not that I was hearing, no.
There were a vocal few. So I would say two or three
witnesses who spoke at the meeting.

MR. HILL: Were against it.

MR. SEESE: Correct.

MR. HILL: Okay. Thanks.

MS. BATTIES: And can I, I want to clarify
the record. I don't want to misrepresent anything.
The ANC -- we got a recommendation of support from
the committee, the Planning and Zoning Development
Committee, whatever. It went to the full ANC. I
think there may have been like a recommendation in
denial. Or a recommendation in favor that failed,
and then a recommendation of denial that failed or
whatever. And as a result there was no
recommendation by the Board because they essentially
voted to do nothing by not supporting either motion.

There were two people that spoke. Or three
people that spoke in opposition. Two of them --
well, and one was within the 200 foot radius, but
confused this application with another project. She

lived on the opposite side of U Street, the south
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side of U Street.

The other person lived outside of the 200-
foot radius, again on the south side of U Street.
They weren't directly impacted by the project. And
so those were the two people in opposition. We
didn't have a majority vote either way on a motion to
approve or deny. And so here we are. The ANC
considered even taking a second vote and opted not to
do that and instead the individual commissioners 1n
support of the project signed the letter that's in
the record.

MR. HILL: Okay. That's okay. And my
question was just really kind of to understand the
temperature of the room a little bit.

MS. BATTIES: Yeah.

MR. HILL: Thanks.

MS. BATTIES: They're an active ANC, though.
If they were against it, they would be here. They
would be here, or have a letter against the
application.

MR. HOOD: You're right. Chairperson Turner
would definitely be here. I know him, so.

CHAIRPERSON HEATH: All right. Thank vyou,
both.

All right. So we've heard from people
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wanting to speak in support. Is there anyone here
wanting to speak in opposition? So, you can come
forward. Good morning.

Make sure your mic is on, and then you can
give us your name and we'll give you three minutes as
well. Make -- push the button that says push.

MS. JOHNSON: Thank you. Thank you.
Actually, I'm here on behalf of the Shaw DuPont
Citizen's Alliance, so I believe that under the rules
established, I have five minutes.

CHAIRPERSON HEATH: Okay. Yes.

MS. JOHNSON: And we are also submitting
written testimony and I have copies.

CHAIRPERSON HEATH: Okay.

MS. JOHNSON: Would you like those now?

CHAIRPERSON HEATH: Yes, please.

MS. JOHNSON: How many --

CHAIRPERSON HEATH: Give them to the board
secretary.

MS. JOHNSON: Thank you. I will provide one
to the applicant.

[Pause.]

MS. JOHNSON: I did provide one to the
applicant.

CHAIRPERSON HEATH: So, we'll give you five
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minutes and you can make your statement.

MS. JOHNSON: Thank you. It is ironic that
we're here about hard and fast requirements and
specific numbers and that the applicant's position is
that this is just nominal. I endeavored mightily to
make my statement five minutes and no longer, and I
don't think that I can do that but I will still try,
and anything I can't say will be in my written
statement.

Thank you for the opportunity to testify
concerning the variance request for 913 U Street
Northwest to exceed the 50 percent limit on eating
and drinking establishment in the Uptown Arts
Overlay.

My name i1s Aileen Johnson and I represent the
Shaw DuPont Citizen's Alliance, SDCA. As a
neighborhood civic association our mission 1is to
preserve the historic character, quality of life, and
aesthetic values of this area with a particular eye
toward protecting the interest of the neighborhoods,
residents, and homeowners.

The applicant is requesting relief from the
50 percent Arts Overlay cap. This request is
ultimately about whether the concerns of local

residents regarding the exponentially growing
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overconcentration of eating and drinking licensed
establishments i1s more important than a business
choosing to ignore the rules and proceed with
development, than asking for expose facto relief.

I do want to address the fact that there was
a statement about letters of support. I looked at
those letters of support. One person lives at 13 and
Harvard, which is not in the neighborhood. One
letter didn't contain an address at all. Perhaps it
is from the person -- perhaps, who knows where that
person resides. California, here, outside of Ward 1,
we don't know. And I do appreciate the clarification
with respect to ANC 1B because ANC 1B was presented
with the application, and it did not vote to give 1its
support, just as in the prior matter that you heard,
the ANC determined at the very last moment to make
sure you got that for today, if ANC 1B, which had
plenty of time to come together and vote on this
matter wanted to support it, it would have submitted
a letter and it didn't do so.

So, I believe that the individual letters
that you may have received should not be given more
weight than the fact that you did not receive a
letter in support from ANC 1B.

To address the statement of compliance with
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burden of proof that the applicant submitted, we
offer the following comments. This is not a case of
exceptional circumstances as stated by the applicant.
No proof of unusual size, shape, or topography is
presented. The exceptional circumstances being
claimed is related to difficulties with their
contractor. This is far from exceptional. I would
suspect most of us in this room have encountered such
a problem at some time. This 1s a problem of the
applicant's own making. Neither the citizens nor the
government 1s responsible for fixing poor business
decisions.

The applicant further asserts in the
preliminary compliance statement, that the original
building permits expired and therefore work was
unable to continue. But the DCR website provides a
detailed history of that and the six other permits
issued between 2011 and 2016, and lists that
inspection was approved against the original permit.
Apparently 1t did not expire.

As for the criteria's strict application will
result in a practical difficulty to the owner, there
is no real hardship for a building owner to use this
property for a different retail or office use. This

is commonplace in the area. The only meeting was in
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violation of the regulation, continued to put money
into the prohibited use. What would stop any
building owner from ignoring the regulation and come
crying to BZA for relief after they invested some
money [garbled speech] allowed use. Why have zoning
regulations at all in that case? His alleged
hardship has been self-imposed and a purposeful
ignoring of the regulation does not merit special
treatment. Ignorance of laws and regulations does
not negate culpability for something as benign as a
parking regulation, nor as egregious as committing
murder without suffering the consequences. In this
case, the applicant is asking to be rewarded for his
conscious bad behavior.

Finally, the assertion that there's no
substantial detriment to public good and it would not
substantially impair the intent, purpose, and
integrity of the zone has been repeatedly to get the
citizens into the situation to begin with. This is
the primary reason that the 25 percent cap became the
50 percent cap. What is next? A 100 percent cap.
ITt's speculative to say that the other businesses are
contributing uses and would remain so were this
variance granted because of the excessive rents and

the fact that this case, if approved by BZA, would
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serve as a precedent for the next owner who wants to
come along and say, 1t's only 52 percent, it's only
53 percent, it's only 55 percent. Where does it end?

As for impairment to the intended use of the
zone, all one has to do is walk around the area.
There is virtually no daytime use or for the true
arts. There is no shortage of places to eat or drink
either. And one of the 1ssues railsed at the ANC
meeting had to do with the fact that this is an LGBTQ
establishment. There's one right across the street.
There's no shortage of such establishments. And I
say that as a member of the LGBTQ community.

CHAIRPERSON HEATH: We're going to have to
ask you to bring your statement to a close.

MS. JOHNSON: Thank you. I will. Does that
mean stop talking?

CHAIRPERSON HEATH: Yes, that does.

MS. JOHNSON: Okay. Thank you.

CHAIRPERSON HEATH: Okay. I was going to let
you just close, but i1f you're finished.

MS. JOHNSON: I'm not finished. I was going
to say one last thing. May I have your indulgence to
do that?

CHAIRPERSON HEATH: One last --

MS. JOHNSON: Thank you.
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CHATIRPERSON HEATH: One last thing.

MS. JOHNSON: Thank you. The whole floor --
the whole of the first floor is what i1is in
consideration here. Not the six feet that the
applicant is contending, as the measurement for the
50 percent rule is applied to the full building, not
some imaginary portion of a building. The total
frontage of the ground floor could easily house
another business. Thank you.

CHAIRPERSON HEATH: Okay. All right. Thank
you, Ms. Johnson. Does the Board have any questions
of this witness?

All right. Does the applicant want to
address any of the comments from the witness?

MS. BATTIES: Sure. I'm just going to go
down through a few points. First of all, there is
almost 12 feet of street frontage available now, as a
matter of right. If the Board does not grant this
variance request we need less -- we're less than five
feet over the available footage now. So 1f the Board
does not grant this request, that 12 feet that's
available to support an eating and drinking
establishment in this section of U Street essentially
goes unused.

I mean, all of the other sites on this
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section of U Street are already occupied. So you
would be leaving the space vacant for really no, no
good reason. The case law suggests, and Ms. Johnson
raised the question or the point as to whether or not
this constitutes an exceptional situation. The case
law as you know, applicants come before this Board
all the time because of permitting issues, zoning
issues that come up. That's why the variance process
and this process 1is set up.

But the case law gives the Board the
discretion to determine what constitutes an
exceptional situation. It really gives you the
flexibility to determine that in this case where the
permitting issues happen, the permit is expired,
through no fault of the property owner, does that
constitute an exceptional situation. And we submit
that it does.

As it relates to ANC 1B, I will just
reiterate that if the -- yes, this Board has to give
their comments great weight. They opted not to raise
any concerns or comments as it relates to this
application. A hardship standard is not the standard
of review for an area variance. It's practical
difficulty and I think Shane did a great job of

outlying the various facts that would result in a
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practical difficulty for the owner in this case.

And to Ms. Johnson's last point, yes, there
could be another business in this building as Shane
pointed out. It could be another food, eating, and
drinking establishment. Actually, if they could make
it work.

So again, that would be contrary to the
purpose of the regulations, the policies, and the --
what Ms. Johnson has raised, even in her own
testimony. Thank you.

CHAIRPERSON HEATH: Was that your closing?

MS. BATTIES: No, that was my response to —--

CHAIRPERSON HEATH: Oh, okay. All right.

All right.

MS. BATTIES: -- some of the concerns that
Ms. Johnson raised. But I really have nothing -- I
mean, I'm happy to answer the questions. I don't

have anything further for the record.

CHATIRPERSON HEATH: Okay. Go ahead.

MR. HILL: Hi, Ms. Johnson. I just have a
question for you. So again, you're Jjust basically
the SDCA, I mean, they'd just like to see different
types of businesses there? I mean, you're basically
I mean just -- I mean, I know the area. I'm very

familiar with the area and all the different eating
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establishments and the history of the area and how
much its changed over the past, you know, 10 years.

So your association, though, would just like
to see more diversity in terms of like daytime use?

I mean, what -- you're objecting to the fact that
it's an eating establishment.

MS. JOHNSON: Well, what I can say is that --

MR. HILL: I mean, I know your objection 1is
to the variance. But I'm just saying, it's an eating
establishment that the association would like to see
different types of retail there.

MS. JOHNSON: We would like to see compliance
with the Arts Overlay requirements. And the cap is
50 percent, and that's what we would like to see.

And by granting this variance the cap would be
exceeded.

MR. HILL: Okay. So you'd rather see it
empty than it be a restaurant?

MS. JOHNSON: I have no -- I think it's
speculation to say it would be empty.

MR. HILL: Okay. Okay. Thanks.

MR. HOOD: So let me just piggyback on that.
So your -- first of all, the Shaw DuPont Citizen's
Alliance, is it people from around the neighborhood?

How is that made up? What's the make up?
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MS. JOHNSON: Yes. 1It's an organization that
has a membership that encompasses residents in Shaw
on both sides of 14th Street, on both sides of U
Street, over to DuPont Circle. There is a DuPont
Circle Citizen's Association, and our association is
more centered in our area, more issues come up in our
area that has not already been handled by DuPont
Circle. But yes, it's -- and what we have heard from
our membership is that the 50 percent cap is there
for a reason.

I mean, as my testimony points out, it used
to be a 25 percent cap. And then more and more
businesses came. Twenty-five percent cap was not
enforced, and post-hoc, the 25 percent cap was then
changed to a 50 percent cap. And so we are concerned
with maintaining the character of the neighborhood
and ensuring that the 50 percent cap not slowly turn
into a cap that's beyond 50 percent because of
situations like this.

MR. HOOD: Can I interrupt you because I want
to go back here. I want to go back to the cap, but I
want to go here first.

MS. JOHNSON: Okay.

MR. HOOD: The Shaw DuPont Citizen's

Alliance, are you all up under the Citizen's Charter
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of the City?

MS. JOHNSON: Yes, sir.

MR. HOOD: Okay. And about how many members
do you have and how often do you meet?

MS. JOHNSON: We meet monthly. There is a
hiatus during -- for maybe a month --

MR. HOOD: Summer months.

MS. JOHNSON: -- of the summer.

MR. HOOD: I understand.

MS. JOHNSON: And we have commilittees that
meet as needed, but there's a monthly membership
meeting.

MR. HOOD: Okay. And how long has it been in
existence?

MS. JOHNSON: It was in —-- let's see. I
don't recall exactly when we got our --

MR. HOOD: 1It's been over --

MS. JOHNSON: -- got our chart.

MR. HOOD: -- over a year oOr soO°?

MS. JOHNSON: Oh, yeah. Over a year or
something, and it was meeting as an organization
prior to when we got the official charter. Yes, sir.

MR. HOOD: Okay. ©Now, I'm thinking back to
when the 25 percent, with the 50 percent, 1like it did

in other areas, and you can help me. Let's walk down
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that road. I think, that was a request of the folks
who lived in the neighborhood at the time. Am I
correct?

MS. JOHNSON: Well, I think -— I'm not sure I
understand your question.

MR. HOOD: When it went from 25 percent cap
to a 50 percent cap, that's what the community
wanted, I believe. They wanted more business, more
restaurants. Isn't that the course of action?

MS. JOHNSON: I think that's true for some.
I think that explains some of the motivation for 1it,
but I think the other motivation for it was
recognizing that the 25 percent cap had already been
exceeded and so wanting there to be another cap that
would be viable for reflecting what was already
happening.

MR. HOOD: Okay. That's viable. Okay.
Thank you, Madam Chair.

CHAIRPERSON HEATH: Any other questions from
the Board?

All right. Then thank you for your
testimony, Ms. Johnson. I think that concludes our
questions for you.

MS. JOHNSON: Thank you, Chairperson Heath.

CHATRPERSON HEATH: Sure.
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All right. Anyone else here wishing to speak
in opposition? All right. Then, we'll turn back to
the applicant for a closing.

MS. BATTIES: I am respectfully -- I respect
Ms. Johnson's comments, but as you've seen both in
the record and here there is a lot of support for the
use of this property. It's been wvacant since 2011,
and as long as 1t continues to be vacant it will be
contrary to the regulations and what was intended
with the Arts Overlay District. And that being the
case, and we've met the three-prong test. That being
the case we respectfully request the Board's
approval. Thank you.

CHAIRPERSON HEATH: Okay. All right. Thank
you. All right. Is the Board ready to deliberate on
this case? Anybody want to start?

MR. HOOD: I do have a question.

CHAIRPERSON HEATH: Sure.

MR. HOOD: And maybe this will go to the
counsel. What percentage would i1t be, if this was to
be granted, what percentage would we be? Or do I
have to ask Mr. LeGrant? What's the percentage now?

MS. BATTIES: We'd be at 52 percent under the
correct street frontage, or street width, or 54

percent. And we can tell you that based on the
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occupancy at the ground level of this block of U
Street there would -- they're all occupied. So
there's no --

CHAIRPERSON HEATH: So we're looking at a
difference of either two percent or four percent?

MS. BATTIES: Correct. And this is not a
situation where you have a slippery slope of, you
know, wvacant spaces coming in to seek additional
variances.

MR. HOOD: Okay. All right. Thank you.
Thank you, Madam Chair.

MR. HILL: Madam Chair, I have a deliberated
for in deliberations. I mean, I'm glad that we went
through this and had more time to hear the merits of
the applicant and I'm very appreciative of the SDCA
and the Association and Ms. Johnson coming down and
speaking on behalf of the Association. And, you
know, the community, at least as far as her
association is concerned, wanting to see more varied
retail in that environment.

However, for me, you know, I feel confident
in terms of that the applicant has met the standard.
I feel good about the fact that three of the 12
commissioners have signed off, so therefore that's

kind of what the ANC has basically -- you know, the
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majority of the commissioners did sign off on that.

Then also, you know, the Office of Planning
is in support. And 1t being somewhat of a de minimis
increase from 50 to 52 percent. So I would be in
support and make a motion to approve Application
19333 for variance relief.

CHAIRPERSON HEATH: I'll second, but I agree
with all of the points that you've made, and I think
to the point that Commissioner Hood was getting to, I
think, you know, I'm sensitive to the communities
concerns about exceeding the cap. And the fear that
there may be this tendency for gradual creep over
time and increasing the cap significantly above the
54 that this establishment puts the community in.

But you know, Ms. Johnson made the point that the
community did vote to exceed -- to raise the cap from
the 25 to 50, and so it's my hope that this is not --
we're not setting a precedent that this is -- that
we're allowing gradual creep to continue to happen in
this neighborhood from 54 to 60 to 75 to 100, which I
know is the fear of the neighborhood association.

So, I do believe, though, that the 54 is de
minimis, and so I'm in support of this.

CHAIRPERSON HEATH: Madam Chair, I would

agree with everything that you said, and the former
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Vice Chair. The thing is, and I also understand Ms.
Johnson's 1issue 1s, you know, at least being a member
of the Zoning Commission, when rules are put in place
T like to stick with them. But I think as has
already been stated, this four percent or whatever is
asked for here, two or four percent, is very de
minimis. But I would be hard pressed to start
looking at stuff if I'm around. And I hope the
Commission would also to start increasing things that
we put in place to 60 and 70 and 80 percent because
at that point I think Ms. Johnson's point is correct.
You might as well just throw it out.

So I think she brings up a good point. But I
think this case 1s very de minimis and I'll be voting
in support of this. But I understand her comments
and I wholeheartedly agree, but I think this is very
de minimis.

CHAIRPERSON HEATH: So the motion has been

made and seconded. Any further discussion? All

right.
[Vote taken.]
CHAIRPERSON HEATH: So, the motion carries.
MS. BATTIES: Thank you very much.
MR. MOY: Staff would record the vote as four
to zero to one. This is on the motion of Mr. Hill to
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approve the application for the relief requested.
Seconding the motion, Chairperson Heath. Also in
support, Mr. Hood, Mr. Hinkle. Board member not

participating and motion carries.

Thank you, Madam Chair.

CHAIRPERSON HEATH: We're going to take a
five minute break and then we'll come back with
Alleyoop.

[Recess from 10:52 a.m. to 10:59 a.m.]

CHAIRPERSON HEATH: Mr. Moy, you can call our
next case.

MR. MOY: Thank you, Madam Chair. All right.
I see people are at the table. This is Application
No. 18511C of Alleyoop, LLC. Let me read what's been
captioned and advertised.

This is for a request for modification of
significance of BZA Order No. 18511 requesting
special exception relief under the penthouse
requirements of Subsection C, Section 1500.4, and the
alley lot height requirements of Subtitle E, Section
5102, variance relief under RF use requirements,
Subtitle U, Section ©600.1 Sub B, to convert an
existing auto repair shop into an office and two one-
family dwelling in the R-F-1 Zone at 1018 Irving

Street Northwest, Square 2851, Lots 219 through 221.
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Staff would ask the Board -- for the
applicant to state on the record, finality on the
relief that's being requested.

CHAIRPERSON HEATH: All right. Okay. If you
could introduce yourselves, please?

MR. SULLIVAN: Good morning, Madam Chair and
Members of the Board. My name is Marty Sullivan with
Sullivan and Barros.

MR. GARDNER: Greg Gardner, architect at 753
Development and developer of the project, Alleyoop.

MS. WILSON: Alexandra Wilson from Sullivan
and Barros on behalf of the applicant.

CHATIRPERSON HEATH: Okay. Go ahead.

LADIJOBI: Atikumbo Ladijobi (phonetic). I'm
a resident in opposition to the development.

CHAIRPERSON HEATH: Okay.

LADIJOBI: And people call me Toks, T-0-K-S.

CHAIRPERSON HEATH: Toks.

MR. PROSCHAN: Frank Proschan, also a party
in opposition who will be joined 1n a moment by a
witness we would like to call.

CHAIRPERSON HEATH: Okay. Now, you were a
party in opposition on a prior case, the 18511B. You
haven't submitted a request for party status on this

application.
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MR. PROSCHAN: We were informed that we had
status in all future proceedings. Party status in
all future proceedings at the time of your last
meeting, your last hearing.

CHAIRPERSON HEATH: Right. So, you would
definitely, as a party to 18511B, you would
definitely receive all correspondences, all notices
regarding that application. But that doesn't make
you an automatic party to this next application,
which is 18511C. So, I think there may be some
confusion here as to your status on this; this
particular application.

We can allow you to speak as a party in
opposition. In that case, just clarification from
OAG, 1f he's a party -- 1f he's not a party in
opposition but just a witness speaking in opposition,
he can't call witnesses but that additional person
could just speak as another witness in opposition,
correct?

UNIDENTIFIED SPEAKER: That's true. Or --
yes, that's true.

CHAIRPERSON HEATH: Okay. So, we can handle
it that way.

MR. PROSCHAN: I believe the assurances that

I received from the Board at the time of the previous

OLENDER REPORTING, INC.
1100 Connecticut Avenue NW, #810, Washington, DC 20036
Washington: 2028981108 « Baltimore: 4107523376
Toll Free: 8884453376



case was that I would be treated as a party in all
future proceedings related to this property.

CHAIRPERSON HEATH: It would be to that
application.

[Discussion off the record.]

CHAIRPERSON HEATH: All right. So we can
allow you, even though we don't have anything in the
record that states that you're requesting party
status on this application, we can —-- the Board can
grant you party status on this.

Does anyone have any issues with granting
that party status? Okay.

Does the applicant have an issue with
granting the party status?

MR. SULLIVAN: We don't, Madam Chair. We

58

don't have an issue with that, although typically the

Board likes to combine them and they've already filed

a combined statement. So I don't know if one person
will speak for them, but it really doesn't matter to
us. You know, that's fine.

CHAIRPERSON HEATH: Okay. All right. Are
you all amenable to a combined party status so that
one of you represents the party?

LADIJOBI: What I'm going to need to say is

very brief.
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CHATIRPERSON HEATH: Okay.

LADIJOBI: And what Frank is going to need to
say 1s a lot more scilientific.

CHAIRPERSON HEATH: Okay.

LADIJOBI: So I'd prefer that the two of us
were able to speak individually.

CHAIRPERSON HEATH: Okay. So what we can do
is if Mr. Proschan is going to represent your party,
he would be the one making testimony. He can cross-
examine, and then he can call witnesses.

LADIJOBI: That's fine with me.

CHAIRPERSON HEATH: So you can speak at that
time. All right. Okay.

So then we'll grant you the party status and
we'll hear from your two witnesses at the appropriate
time.

All right. So before we proceed I'd like to
just to get clarity on the relief being requested
here.

MR. SULLIVAN: Yes. Thank you, Madam Chair.
The relief, we believe there are four areas of
relief, but it revolves Jjust around two aspects of
the project and two changes.

The first one being that we are requesting

special exception approval for a one-family dwelling
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use on each of the two lots. I'll call them the
north lots. There's one on the northeast, and one on
the northwest of the three lot configuration in the
middle of the alley.

And the relief is requested because of the
width of the alley all the way out to the street. If
we had 15-foot wide alleys from the lot all the way
out to the street, then this would be matter of
right. We don't, however. If you want to show the
plat?

We've got 15-foot wide alleys out from the
west lot, from the lot to the street. And we we're
at 15 feet there and it goes to 16 feet to the right.
For the east lot. But then it turns north at a 10-
foot wide alley. So we don't have 15 all the way
out. We have 15 around the property, but not 15 all
the way out.

CHAIRPERSON HEATH: Sorry, can you just
clarify again, where is -- is it on the left portion
that 1t's 10 feet?

MR. SULLIVAN: Yeah, this is one of the
residential lots. This is the other residential lot.
And this is a 15-foot wide alley that goes all the
way out to the street, and the parking is here, so

the cars go out this way. And here, the cars go this
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way, this way, and then they turn north, and this
little alley here is 10 feet wide.

So if that was 15 -- I'm sorry?

[Discussion off the record.]

MR. SULLIVAN: Okay. I'm sorry, residential
is this lot. So, either way we've got the -- this is
15 feet wide, this is 16, and then it's 10 feet out
here. So we couldn't --

CHAIRPERSON HEATH: And there's no exit
that's 16 or 15 feet for that side?

MR. SULLIVAN: Well, we don't have -- it's
not 15 or more all the way out, is what stops us.

CHATIRPERSON HEATH: Okay.

MR. SULLIVAN: It reduces to 10 on an alley
that we don't have on this plan. So, but that
prompts the need for relief. Under the new
regulations we could have had single-family, single-
family only residential use on each of these lots if
we could have -- if we had a 15-foot wide alley all
the way out. So that's one area of relief and one
change from what was previously approved.

Previously it was an artist studio was
approved, which was a permitted use, and the
residential use would have been a use variance under

the old regs, and it's special exception under the
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2016 regulations.

So the other change that is prompting the
need for relief is an addition to the height of the
building, an addition of seven inches. The height
that was approved as measured under the 2016
regulations, was 23 feet, three inches. And we're
asking for 23, 10. And the additional -- and the
applicant can go into detail on that on what the need
is for the additional seven inches.

But what that --

MS. BUTANI-D'SOUZA: I'm sorry, can you
clarify? So, you're saying that -- are you saying
that under the 1958 regulations it was 23 feet
approved and you need an additional seven inches on
that? Or are you saying under the 1958 regulations
it was 20 feet approved and you need an additional
three feet, seven inches?

MR. SULLIVAN: 1It's even trickier than that,
I think. ©Under the revised 1958 regulations the
height measurement method was revised under the old
regulations, after the original case.

MS. BUTANI-D'SOUZA: Okay.

MR. SULLIVAN: So, and when it was originally
approved was 19, five.

MS. BUTANI-D'SOUZA: Nineteen, five?
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MR. SULLIVAN: Yes. And that translated.
When the measuring point was changed under the 58
regulations, when that was revised, that became 23,
three because of the changed measuring point from --
and then we were still in 1958.

MS. BUTANI-D'SOUZA: Okay. And —--

MR. SULLIVAN: So there's no change in that
maximum permitted -- well, the change in the maximum
permitted height under 2016, it went from 12 and a
half feet to 20 feet, as the permitted --

MS. BUTANI-D'SOUZA: Uh-huh.

MR. SULLIVAN: -- height. So.

MS. BUTANI-D'SOUZA: So you already have
approval under 58 for 23, three?

MR. SULLIVAN: Correct.

MS. BUTANI-D'SOUZA: Okay. And it's -- okay.
all right.

MR. SULLIVAN: Yeah, so we're asking for 23,
10. And the parapet has been reduced by four inches
so 1t's a net increase of four inches in the height
overall. And the maximum permitted height is now 20
feet instead of 12 and a half feet. That's a change
under the 2016 regulations.

So that change prompts three areas of relief.

One is the modification of the previously approved
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height variance. So the height variance was approved
in the original case, but only to that height. And
now we're asking for seven inches more and we can
explain why that is when we get into our case.

That also prompts relief, we believe, from --
thanks to Mr. Proschan pointing it out, arguably
needs relief from extending the building up in
relation to the setback relief from the center point
of the alley. So there's 12 foot setback required
from the center point of the alley. That relief
would have been required in the original case, but it
was never raised by the Office of Planning or the
Board. So I'm not certain that that relief is
required because the building is already there. But
I understand the argument for that, that you arguably
are extending an existing nonconformity up. So we
would like to include that relief out of an abundance
of caution.

And so that relief would require both the
alley center line setback, but then also the
extending a nonconforming situation. So there's two
areas of relief related to that same thing.

So that's it. And so the only changes are
the residential use and the additional seven inches.

And I thought we could go through -- we'd like to go
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through an overview if the Board would like, and then
we'll get into the need for the change of the seven
inches.

CHAIRPERSON HEATH: Okay. That would be
good. You can proceed with your --

MR. SULLIVAN: Okay.

CHAIRPERSON HEATH: -- the rest of your
presentation.

MR. SULLIVAN: Thank you. So, we'll get
right into -- if I could have the applicant go
through the plans briefly and just describe in
general, the project, and then he'll get into
describing the changes in the project.

CHATRPERSON HEATH: Sure.

MR. GARDNER: So the project as proposed in
the previous case was a conversion of an existing
auto motive repair facility. It's an alley lot
surrounded on three sides by public alleys. About
5,900 square foot lot, 4,200 square foot building
footprint, and in that proposal was the conversion --
the subdivision of the property three lots and
construction of a second story on the building.

What we're proposing in this change is for
two of the lots that were artist studios to be

single-family dwellings. And in that, the massing of
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the building would change slightly. A net increase
of parapet of four inches and roof height of seven
inches. Roof i1s measured to the highest point. We
are also proposing to add a garage on Lot 220, the
north end of 220, with outdoor patio space on top of
that garage from the second floor level. And we're
also maintaining a brick cornice that was present on
the existing building. It was the parapet and
cornice of the existing building built in 1911 and
then extended in 1916, around the west side of the
building. So this brick detail wraps two sides of
the three public elevations.

MR. SULLIVAN: Greg, could you point out the
changes from the original -- originally approved
design, and the proposed design now, and explain the
purpose of the changes?

MR. GARDNER: So the biggest change in the
building is that the brick cornice remains from the
previous building. That cornice, there was a cornice
proposed in the previous -- a sill proposed in the
previous building that was the transition from the
old building to the new, and that created the window
sills for the building.

And so maintaining this brick cornice raised

that sill location about 16 inches.
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MS. BUTANI-D'SOUZA: Mr. Gardner, can you
Just point out exactly where on the -- like, just
show us exactly what you're talking about so we can
understand.

MR. GARDNER: So, sill the building here, the
top of the masonry building where it transitions to
the new addition, and right here is the brick cornice
work remaining 1n the new design with the windows
still creating a sill. So the continuous horizontal
cornice 1is remaining. And then the parapet has
increased four inches. And on top of that parapet is
an architectural embellishment railing, essentially,
in the roof area.

MS. BUTANI-D'SOUZA: So you're measuring to
the top of the railing?

MR. GARDNER: No, we're measuring to the top
of the solid parapet, four inches.

MS. BUTANI-D'SOUZA: So the total, the seven
inch height is all in the parapet? Or where is it
exactly?

MR. GARDNER: The seven inch height 1is
actually all in the roof, so located behind the
parapet. Parapet is 30 inches above roof level.

And so the roofline is not seen in this

elevation. It is seven inches higher than the
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previous roofline, however the parapet, the solid
element is only four inches higher than the previous
design.

MS. BUTANI-D'SOUZA: So your height, you're
requesting relief for the height of the roof, which
is not visible. And what is visible is the parapet,
which is four inches higher.

MR. GARDNER: Correct.

MS. BUTANI-D'SOUZA: And that's higher than
the 23 feet anyways.

MR. GARDNER: It is. Total parapet height is
higher.

MS. BUTANI-D'SOUZA: So help me understand,
why do you need to have the parapet be four inches
higher?

MR. GARDNER: The parapet is still 30 inches
above the roof level.

MS. BUTANI-D'SOUZA: So is it for safety
purposes, for your --

MR. GARDNER: It's for fire rating. This 1is
three lots so there are party walls, and there is a
fire wall in between each unit that extends above
roof level.

MS. BUTANI-D'SOUZA: So the height of the

parapet is a code --
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MR. GARDNER: 1It's a cod requirement.

MS. BUTANI-D'SOUZA: Okay. And when you say
that preserving the cornice is causing this to occur,
can you help us -- those of us who are not
architects, help us understand exactly how the
addition interacts with the cornice such that to
preserve the cornice you need to increase the height
of the building.

MR. GARDNER: So this is a small building
section comparing the two elements. And this being
what was approved in case A shows the existing
building approved, and also shows an outline of what
the current cornice configuration is. And what is
creating a conflict is the window sill height. We're
trying to maintain the 44-inch code requirement for
egress at window locations.

So while we raised the cornice 16 inches
we're trying to still maintain our nine-foot ceiling
height in the living level of the residential. So in
order to do that the entire building was essentially
increased when that floor plate was raised up. But
we were able to take away about 13 inches out of our
attic space, and then we did pull three inches off of
the parapet. Parapet as measured from the interior

from the roof level to the parapet, so that we were
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only at the code required 30 inches.

And the result was a total increase 1in the
building from the parapet of four inches. Even
though our window sill essentially has gone up 16
inches.

MS. BUTANI-D'SOUZA: I thought I saw in the
record, an argument being made that the 44 inches for
egress was not required because there were other
forms of egress in the rooms that pertain to these
windows. Can you walk us through that?

MR. GARDNER: That applies to one of the
rooms, one of the sleeping rooms shown in the plan.
But this is a continuous horizontal all the way
around the building, so there's other sleeping rooms
in the building that would affect. And that's of the
current plan. I would still like to keep
flexibility, even for that one bedroom should it be
at the interior and not adjacent to a balcony.

CHATIRPERSON HEATH: So if you didn't get the
additional height what would your -- your ceiling
heights wouldn't be nine feet, but what would you end
up with as ceiling heights?

MR. GARDNER: As shown we would be eight
foot, five on the upper level. And that's the, you

know, living room/kitchen level.
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CHAIRPERSON HEATH: And you'd still have
nine, six at the lower level?

MR. GARDNER: Yeah, the lower level is --

CHAIRPERSON HEATH: You wouldn't reduce that
onev?

MR. GARDNER: No, because we'd still need to
keep our window sills at 44 above floor.

CHAIRPERSON HEATH: Okay. Okay.

MR. GARDNER: I mean, 1in order to maintain
nine feet ceilings, we would have to remove the
cornice i1if we were not able to get the additional
height.

MS. BUTANI-D'SOUZA: Sorry, I didn't
understand that. So, you can't just reduce your
lower level height by six inches and make this work?
Because I'm looking at the section on A3.1, the
proposed wall section. And I see that the lower
floor, which is I think what you're asking about.

CHATIRPERSON HEATH: Yeah.

MS. BUTANI-D'SQOUZA: Is nine foot, six
inches.

CHAIRPERSON HEATH: Right.

MS. BUTANI-D'SOUZA: And then the -- on the
original one on the left, you have it at, it looks

like it's eight foot, six inches?
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CHATIRPERSON HEATH: It was, yes.

MS. BUTANI-D'SOUZA: So it seems to me that
in the new design you've increased it by a foot. So
what I'm wondering is, why not just make the lower

floor nine feet, and then you get nine feet on both

and you don't have -- you don't really need this
request. I mean, an inch, which is basically de
minimis.

MR. GARDNER: Sure. Well, the brick cornice
is an existing element. It is in place so its height
is set. So if we were to keep the cornice, yet lower
the floor the 12 inches, we would now have a window
sill height of five foot, four, which would be higher
than the egress requirement for a bedroom. So it all
results around trying to keep this architectural
element of the 1911 building.

MS. BUTANI-D'SOUZA: Okay. So let me just
make sure I'm understanding. So the code requirement
is not more than 44 inches from the floor?

MR. GARDNER: From floor to sill.

MS. BUTANI-D'SOUZA: From the floor to the
sill. ©Not more than 44 inches. So right now you're
showing 43 inches. I see. So 1f you were to drop
the floor then the height would increase is what

you're saying?
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MR. GARDNER: The height as measured from
finished floor to clear sill would increase.

Whatever dimension you lowered the floor would
directly increase —--

MS. BUTANI-D'SOUZA: Okay.

MR. GARDNER: -- the measurements of the
sill.

MS. BUTANI-D'SOUZA: I understand.

MR. GARDNER: From the interior.

MS. BUTANI-D'SOUZA: And then the other
question I had was, in the record I saw there was an
argument around, this cornice doesn't actually exist,
and it's metal. 1It's covered in metal and help us
understand the actual condition here.

MR. GARDNER: Sure. The brick cornice 1is
then capped by a piece of metal so it steps in the
record exhibits, A3.1, shows some images of this. So
that may be helpful for you to look at while I speak.

MS. BUTANI-D'SOUZA: Which one was it?

MR. GARDNER: I look for the exhibit number,
but it's titled A3.1. Exhibit 13.

So the flat brick wall then transitions to a
corbeled brick cornice, and that top -- at the top of
that, about approximately 14 inches of corbeled brick

is then a piece of metal that caps this cornice.
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Some of that metal is missing.

MS. BUTANI-D'SOUZA: Is that just like a roof
flashing?

MR. GARDNER: No, it's actually a, almost
looks 1like a crown. It's a formal decoration. TI'll
be replacing that with a precast concrete element, so
we'll still keep a similar proportion and finish off
that old brick cornice. There would also be whether
protection for the top of the old brick building.

Now, that brick cornice, there is something
we misspoke in our statement where we said the
majority of the building is located on the majority
of the public elevations, the three alley elevations.
It is on two of the three elevations of the building.
But it 1s intact and it is in good shape for all but
about 15 feet of the 125 feet.

MS. BUTANI-D'SOUZA: Okay. And just to be
100 percent clear, again, for those of us who are not
familiar with the term, cornice, what you're talking
about I'm looking at the masonry, the pictures of the
masonry details. And what I see are essentially
three stacked layers of brick. And then I -- or
rather, I don't know how to describe this, but
there's three different face elevations of the brick.

And then you have, at the corners, an additional
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decorative element. So you're talking about the
whole thing. That whole thing 1s what you're terming
the cornice.

MR. GARDNER: All the masonry -- I think
originally the cornice would have been made up of the
corbeled brick, the stepped brick.

MS. BUTANI-D'SOUZA: Uh-huh.

MR. GARDNER: And the metal element.

MS. BUTANI-D'SOUZA: Uh-huh.

MR. GARDNER: And in this case I'm
maintaining all of that stepped brick work, including
the corner pieces.

MS. BUTANI-D'SOUZA: And the metal element
you're talking about is the sort of rust colored
piece that covers a portion of it.

MR. GARDNER: It is. And some of that 1is
missing. And I'm substituting a precast concrete
detail.

MS. BUTANI-D'SOUZA: That will look like that
element or something historical.

MR. GARDNER: In some --

MS. BUTANI-D'SOUZA: Okay.

MR. GARDNER: -- relation, yes.

MS. BUTANI-D'SOUZA: Okay. Carry on. Thank

you.
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MR. SULLIVAN: Okay. I think we'wve covered a
lot of what we wanted to talk about with the change
in the seven inches. And you may have more
questions, but so we'll talk about the special
exception relief for the residential use. And
essentially what is required is that we show that the
alley is acceptable for use in accordance with
several district agencies.

And on that note, we did not get all of the
agencies to respond. We did have interactions with
all of them, and we tried really hard and we can go
into detail about the log of all the -- of our
attempts to get comments. And I understand the
Office of Planning has made request of these agencies
as well. And we have no objections from any of the
agencies. We have some verbal okays from the
agencies. But I think most importantly we have,
still, continued support from DDOT on the use of the
alley for residential use. So we can provide more
details 1f you're interested in some of our
interactions with the agencies.

But the bottom line is, we tried really hard
to get written documentation from them and in fact
one of the agencies said, well, we don't do that.

But they said they were okay with it. And they
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definitely all had the opportunity to weigh in and
respond 1f they had any objections and I think the
Office of Planning may back that up as well. I won't
speak for them.

CHAIRPERSON HEATH: Okay. Does that conclude
your presentation then?

MR. SULLIVAN: Yeah, I would just like to add
that the -- I believe as I read the 2016 regulations,
that a modification of significance does not revisit
the area variance test entirely, but just looks at
the change and the impact of that change on the
previously approved height variance. And while there
was a change of use, and that change of use, that
use, the artist studio use was mentioned as one of
the reasons for the height variance, there were a
bunch of other reasons as well. There was an
environmental remediation, and I believe the Board
stated too, just generally, in the previous order
that the two stories would not have marketable
heights without the additional foot of height
requested by the applicant.

They mention that in terms of the artist
studios, but they also mention that in terms of
general, and our position is that the residential use

needs the nine feet height just as much. And without
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-—- if you go below nine feet in height it's really
not marketable as a residential use. Particularly on
the upper level where those were where the living
spaces are going to be. Because it's on alley 1lot,
the living space is desired to be up, rather than
living down in the alley where it's darker.

I would also mention, we submitted a late
change of removing the penthouse and in place of
that, we proposed a garage, 1f you want to show that
plan. A one-story garage which would have a patio to
replace the space that would have originally been on
the roof deck. And we were able to provide
additional green features on the rooftop because of
that, and we've proposed the garage in that footprint
there. That's all matter of right structurally. It
meets lot occupancy and rear yard.

We did talk to the neighbor behind there,
that lives -- and he's still in support. He did
submit a letter, I believe. His only comment was, he
wanted the wall to go all the way to the property
line rather than have open space there. And the
applicant is amenable to that if the Board thinks
that's a good idea; thinks that might be better. But
we wanted to pull away. We thought he might want us

to be a little further away from the property line,
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but it sounds like he'd rather have us on his
property line.

So that's all we have. Thank you.

MS. BUTANI-D'SOUZA: Can I just ask -- oh, go
ahead.

MR. HILL: ©No, I just have a quick question.
Again, back to the diagram with the cornice and
everything. So, 1f you didn't have to keep the
cornice and you didn't get the height, you would
probably just lower the first story down the six
inches. $So then you'd have nine feet on both floors?

MR. GARDNER: We would. We would have to
take off the brick cornice work, which is --

MR. HILL: Yeah, just get rid of the cornice.
And the cornice 1s what the ANC wanted to keep?

MR. GARDNER: Office of Planning as well.

MR. HILL: As well. Okay. Okay. Thanks.

MS. BUTANI-D'SOUZA: Can you just recap
really quickly, because I'm sure it's going to come
up. Just i1f you could, real quick recap the argument
for the variance; the original argument for the
variance.

MR. SULLIVAN: I can read that from the
original order. Their exceptional conditions were

that the lot was the largest lot on the square by
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far. Roughly three times larger than some of the
bigger lots, and eight times larger than many of the
other lots in the square.

It was an irregular shaped lot, and it was
bounded on three sides by public alleys, which makes
this unique for just for alley lots as well. It's
not just a lot on the back of a street fronting lot.
It's 1isolated in the center of the square.

There were environmental concerns the
property 1s contaminated because it was an auto
repalr garage. And while the provision of -- that
made, as mentioned in the first case, that made the
provision of residential use more difficult on the
first floor. It just needs more remediation as a
result in order to have that residential use on the
first floor.

And it's the existing structure, because the
structure exists and we're working with it and trying
to adaptively reuse that. That has caused -- that
causes 1issues. Some of the ones that you've heard
about today, with the cornice and also some of the
internal features and the attic space.

And the capacity of the existing masonry
walls to support the roof structure, which must be

replaced, was compromised. And the existing building
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had one story but it was an exceptionally tall height
at one story. So, the practical difficulties
asserted in that case were particularly getting
marketable heights. The board stated that the two
stories would not have marketable heights without the
additional foot of height requested by the applicant.

And the exceptionally tall interior height of
the building's single story rendered the building
unmarketable for the proposed office use and the
artist studio use. But then the Board went on to say
generally as well, unmarketable generally. So
that's --

MS. BUTANI-D'SOUZA: What's that height
again?

MR. SULLIVAN: -- the summary.

MS. BUTANI-D'SOUZA: That was, the existing
height was --

MR. SULLIVAN: Yeah. They said on finding of
fact 50, they said, the exceptionally tall interior
height of the building's single story renders the
building unmarketable for the proposed office and
artist studio uses that were originally included.

MS. BUTANI-D'SOUZA: Which? What's that
height, the interior height?

MR. GARDNER: Eighteen feet, five.
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MR. SULLIVAN: And then the finding of fact
51 stated that the two stories would not have
marketable heights without the additional foot of
height requested by the applicant.

CHAIRPERSON HEATH: So, 1f you could help me
understand again. So, I get the 44 inches to the
sill of the window. The fact that you'd have an
eight foot, five unit at the top that's not
marketable.

You said you reduced the attic space already.
And what was it previously, and what did you reduce
it to?

MR. GARDNER: I took 13 inches out of the
attic space.

CHAIRPERSON HEATH: Okay.

MR. GARDNER: I don't know the overall
dimension. I know that it was reduced by 13 inches.

MS. BUTANI-D'SOUZA: Why do you need an attic
space?

MR. GARDNER: Duct work, equipment.

MS. BUTANI-D'SOUZA: Okay. So it's more of a
crawl space?

MR. GARDNER: It is not necessarily —--

MS. BUTANI-D'SOUZA: 1It's more of a plenum.

MR. GARDNER: -- accessible. 1It's really
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only between the roof framing. It's really just
space for 12 inches of duct.

MS. BUTANI-D'SOUZA: So it's a plenum, rather
than an attic?

MR. GARDNER: Correct. It's not an
occupiable attic space at all. 1It's a —--

CHAIRPERSON HEATH: And there's no way to
reduce it any further?

MR. GARDNER: Not and maintain duct work and
-— or mechanical in that plenum.

CHAIRPERSON HEATH: Okay.

MS. BUTANI-D'SOUZA: And you can't put the
duct work on the roof?

MR. GARDNER: That's not done much anymore.
Gas pack systems are sometimes exterior on
residential, but that's not really done currently.
Duct work should be inside the conditioned space of
the building.

CHATIRPERSON HEATH: But you haven't explored
with your mechanical or -- you haven't explored
changing the size of the ducts to flatten them out,
make them wider, to try to reduce the depth of the
plenum?

MR. GARDNER: I have not, but I know as a

standard most duct trunk lines will begin at 12
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inches and can narrow to eight inches.

CHAIRPERSON HEATH: Okay. I'm just, I'm just
trying to see what the possibilities are that you've
explored for reducing the height of the plenum so

that you can get the height that you are saying you

need in order to make the top unit marketable. So,
eight foot five is where you are. So I'm just, I'm
trying to —-- I'm just trying to understand why you

absolutely need the variance to get this seven
inches.

MR. GARDNER: I have reduced the plenum to
what I believe to be the smallest mount possible with
a code required almost 12 inches of insulation, plus
inclusive of the roof framing. And then to allow for
duct equipment.

I'm sorry I don't have the total dimension.
It's something I could take a look at here, and do
some math. But I've really only allowed for the
equipment and duct below the structural roof framing.

CHAIRPERSON HEATH: Okay.

MR. GARDNER: Minimum for that.

CHAIRPERSON HEATH: Do you have other
questions? All right.

All right. Then I think that concludes our

question, so we'll turn to the party opponent.
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You have the opportunity now to cross-examine
the applicant and then to make your presentation.
Which direction do you want to take?

MR. PROSCHAN: I would like just to ask for
clarification of two small points.

CHATIRPERSON HEATH: Okay.

MR. PROSCHAN: That may save us some time.
One 1s the question whether the applicant is or has
requested modification of the trash pick-up
restriction plan that was adopted in the previous
order. In the DDOT report it says you're asking for
a new trash pick-up plan. I haven't seen it. What
we saw on the slide a moment ago was not completely
clear to me.

The second question is what the driveway
surface leading in to the garage, the newly added
garage, will be.

MR. GARDNER: In the previous order we did
have private trash pick-up, because all three lots
were of a commercial use and not available to DPW
pick-up. In the current we're proposing that the
office remain private, but the two single families
are picked up by DPW.

We've spoken with DPW about that and the

process for trash collection. And also that's what
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we proposed inside of the DDOT plan in our
discussions with DDOT.

For the driveway material, it really hasn't
been decided yet. I think there may be some
discussion around pervious area, which we intend to
get on the roof level with the green roof. But if
necessary, the driveway and entrance into the garage
will need to be permeable paving.

MS. BUTANI-D'SOUZA: Can you clarify? So the
difference between the private and the public pick-
up, what does that mean practically speaking in terms
of where the trash is located and where the truck
goes?

MR. GARDNER: The trash will always be
located inside of the property bounds. And the lots
was very —-- the southern lot, 221, that trash will
actually be inside of the building. Lots 219 and 220
will be either inside of that proposed garage space
or up against the property line with the two -- our
two alley lots, 219 and 220.

MS. BUTANI-D'SOUZA: Okay. And then they're
wheeling the trash to the front?

MR. GARDNER: They are. They're wheeling the
trash to either Columbia or Irving Street.

MS. BUTANI-D'SOUZA: Okay.
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MR. PROSCHAN: But am I correct, there's no
written request from the applicant for a modification
of the trash pick-up plan? It's mentioned only in
passing in the DDOT report.

MR. SULLIVAN: I'm looking to see if it's a
condition. We've submitted a trash plan to DPW that
they've accepted. But so if it was a condition of
the previous order, then yes, we would send that. We
could submit that to the record and have the same
condition.

MS. BUTANI-D'SOUZA: DDOT has asked that
their first condition be, implement the proposed
trash pick-up restriction plan for private trash
pick-up.

MR. SULLIVAN: Okay. So that would cover it.
Yeah.

CHAIRPERSON HEATH: All right. Any other
questions or --

MR. PROSCHAN: I'm sorry. I'm still
confused. Is DPW making public trash pick-up for the
two residences? Is there a request then for
modification of the existing order on that question?

MR. SULLIVAN: I believe it's inherent in the
request. If it's a condition of DDOT, we're okay

with all of DDOT's proposed conditions in their
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report. So that would -- we don't have to
specifically request changes in conditions. The
Board would initiate that request, I believe.

CHAIRPERSON HEATH: Right, we -- so the Board
can choose to accept DDOT's conditions as a part of
the order, depending on how the rest of the hearing
goes forward. So, does that help to answer your
question?

MR. PROSCHAN: I'm just wondering, 1is it the
normal case that the applicant doesn't request
modification of an order and yet it arises through
the response of -- the applicant has never requested
such a modification. Is that the normal way of
proceeding with a modification?

MR. SULLIVAN: I think it is. I mean, in a
normal -- the way you would present a case 1is you
wouldn't necessarily propose your own conditions.
They come about through --

CHAIRPERSON HEATH: Sometimes you can.

MR. SULLIVAN: Right. Sure. And but they
come about, usually from, either your own initiative
or from your dealings with the ANC or the Office of
Planning or DDOT, and that's how this comes about. I
don't know of any process for actually specifically

having a formal request to modify conditions. I
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thought that's what the hearing and the whole process
is for.

But we request that now, 1f that satisfies
Mr. Proschan. We're requesting that change in
condition and we're okay with what DDOT has proposed.

MS. BUTANI-D'SOUZA: I think it would be
helpful also, it says, "The applicant's revised plans
do not show trash storage inside of the building as
previously shown in the plans submitted for BZA
18511." So I think it would be helpful if you showed
that on your plans if you don't already show it. If
you haven't made that modification yet.

MR. GARDNER: We can add it to the plan. We
wondered 1if this was more DDOT clarifying the
difference between their previous --

MS. BUTANI-D'SOUZA: You can, oOr you cannot?

MR. GARDNER: We can.

MS. BUTANI-D'SOUZA: Okay. Good. I think
that would be useful.

MR. GARDNER: Okay.

MS. BUTANI-D'SOUZA: Hopefully that helps to
clear up some of the confusion.

CHAIRPERSON HEATH: Okay. Through him.

MR. PROSCHAN: We had one other question,

whether there will be other remaining mechanical
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systems, air conditioner compressors or something, on
the roof in addition to the solar panels and the
green roof.

MR. GARDNER: There will. There will be a
single 36 by 36 air conditioning compressor on each
of the roofs.

MS. BUTANI-D'SOUZA: Are those visible above
the parapet wall?

MR. GARDNER: They will be visible above the
parapet wall. They have a height of approximately 48
inches.

MS. BUTANI-D'SOUZA: And are they set back
from -- are they sufficiently set back so that
they're not visible from the street or --

MR. GARDNER: We can commit that they will be
set back more than 10 feet from the edge of the
parapet.

CHAIRPERSON HEATH: So then they shouldn't be
visible.

MR. GARDNER: They would not be -- they would
not be visible from the public alleys, no.

CHAIRPERSON HEATH: Okay.

MR. HILL: And, Mr. Proschan, what's your
concern about the trash removal? I Jjust want to be

clear as to what it is that is your concern about the
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trash removal.

MR. PROSCHAN: Okay. I mean, 1t's
particularly our witness, Mr. Ellwanger. The
previous order provided that all trash pick-up is
private, that the truck stops on Irving Street or
Columbia Road, that the staff of the collectors enter
the alley, go to the property, take the bin to the
truck, return the bin to the property. That was your
previous order.

Now, from somewhere has arisen this notion
that this private trash pick-up for the two is not
necessary for the two residences, which means that
the trash bins sit from 6:00 p.m. on one night on the
eve of the trash pick-up, until 6:00 p.m. on the
following night, two nights a week. On either Irving
Street sidewalk, or Columbia Street sidewalk. Mr.
Ellwanger is a resident on Columbia Street property
that would be affected.

We would like to maintain the condition
exactly as set out in the previous order that all
three properties be subject to private pick-up, and
that the trash collectors enter the alley on foot,
collect the trash bins, move them to the street, only
during the time that the truck is parked outside.

I think that does diverge from this mix of
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private public with the true residences would, on two
nights a week, put their bins out at 6:00 p.m. and be
able to leave them there until 6:00 the following
night.

MR. HILL: Mr. Sullivan, do you understand
what Mr. Proschan just said? Do you have any
comments?

MR. SULLIVAN: We do, and I can have the
applicant talk about that but I think the -- what's
being proposed is --

MR. HILL: Is different from what was
proposed the first time.

MR. SULLIVAN: Oh, yeah. Yes, because it was
a commercial use, so 1t needed to be private
collection.

MR. HILL: Okay.

MR. SULLIVAN: And so since it's a single
family use it doesn't need to be private collection.

MR. HILL: Okay.

MR. SULLIVAN: But in contrast to a lot of
other properties in the alley, these properties have
space and will keep their trash bins on the property.
And in one case, inside the building on one of the
residential cases. And the other one, on the

property. And then that person will just take it
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out, which is a lot of what other people in the alley

do. Although a lot of people in the alley keep their

trash cans out in the alley all the time. We won't
have that situation here.

So the only difference I see is that the
residence will take care of the trash. The owner of

each of the two buildings.

MR. HILL: Right. The resident will take, as

was stated, will take it out in the morning. It will

stay out there from 6:00 a.m. to 6:00 p.m., whatever
that is.
MR. SULLIVAN: Well, I don't know why it

wouldn't be on their property, because it's going to

be on their property all the rest of the time anyway.

So they would keep 1t on their property and take 1t
out to the curb when it can go out to the street.
When everybody else takes their trash out to the
street, same time.

MR. HILL: Mr. Proschan.

MR. PROSCHAN: I wondered 1f I could ask my

witness, who 1s the one directly concerned with this.

But I believe the DPW website certainly says, 6:00
p.m. the previous eve until 6:00 p.m. of the day of
the collection, that they would leave them on the

public sidewalk.
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MR. HILL: Okay. I don't want to jump out of
your process, actually, Madam Chair. So I don't know
if they want to go and just do their presentation or,
you know, and then --

CHAIRPERSON HEATH: Sure. We'll definitely
come back to what conditions will be proposed as a
part of any order for this. So let's circle back on
that and let you make your presentation right now.

MR. PROSCHAN: Thank you, Madam Chair. I
would first wish to address the question of the
nature of the proceeding, whether this is indeed in
good order, a modification of significance. As I
read the 2016 Code, the Board is allowed to hear
cases concerning special exceptions or variances
following the procedures of Subtitle Y, Chapter 4.

The modification of significance 1s spelled
out in Subtitle Y, Chapter 7, rather than Chapter 4.
And the reason -- the importance of that question is
the admissibility of certain evidence, the scope of
your examinations, and I think that the Board
probably hasn't yet dealt with a number of these
modifications of significance under the 2016 Code.
But if you were to adopt that as the operating model
for this proceeding, it would open the door to a huge

amount of potential abuse where an applicant submits
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an innocuous proposal, gets an order from the Board,
returns on a later occasion with substantial
restrictions on the admissibility of evidence and the
participation, particularly of the public.

So I would just ask i1if the Board with perhaps
the advice of the AG, could consider making clear
that this does not constitute a modification of
significance, and therefore doesn't establish a
precedent for that. That's related to the other
issues of whether the fee should have included the
fees for the additional variances, the additional
special exceptions, or a single fee for the
modification of significance. And I just call your
attention to that which we laid out in the joint
statement.

T think once again we are confronted with a
number of last minute documents beyond the statutory
deadline set out in the 2016 Zoning Regulations.

Some of them are improvements in the nature of the
architectural drawings proposed. But they also raise
questions and I think once again the applicant has
imposed upon the good will of the Board, and the
question of public participation by submitting
documents long beyond the 21 day deadline that should

apply in preparation for the hearing.
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This is aggravated by the question of the
200-foot neighbor list. In 2013, when this case was
originally heard, the 200-foot neighbor list included
81 owners. In 2016 when this was heard as 18511B,
essentially the same project, the 200-foot neighbor
list showed 124 neighbors. Now it shows only 30,
including none of the neighbors on 11th Street, on
either side of 11th Street, and none of the neighbors
on either side of Sherman Avenue.

Perhaps this is a glitch at the Office of
Zoning, but all evidence publicly available suggests
that -- and certain Mr. Ladijobi and I did not
receive mailed public hearing announcements. And the
only public hearing announcement that was returned to
you was one of those 30. So that suggests to me that
indeed only 30 notices went out rather than 80 to
100. That might have been appropriate.

I raised the question of the 10 percent -- of
the driveway to the garage, because it does implicate
the pervious coverage; the 90 percent limit on
impervious surfaces. I think despite the suggestion
of the neighbor to the north that the wall be placed
directly at the property line, that would then exceed
the 90 percent coverage, lot coverage question as

well. And would require additional relief to be
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requested by the applicant.

The parking space in Lot 221, perhaps I could
ask the applicant to put the latest drawing All on
the screen again? To the right of your screen,
previously this garage on the first floor was shown
as a two-car space. The minimum required in this
property would be one. We've argued in our
presentation that it is ideally suited, in terms of
public transport walkability. Certainly I would
guess that that would be a marketing argument that
the developer would make at the time that he is
trying to sell these properties.

And we argued for a reduction in the parking
spaces. In the case of Lot 220, the northeast
corner, 1t shows a single space and I'm satisfied
that the garage, as currently constructed can only
accommodate a single vehicle.

The lot 221, the dimensions inside and
outside, are exactly the same as were previously
shown in Exhibit No. 12, I believe it was; the
architectural, the previous architectural plans. Yet
at that time it showed two parking spaces. And this
suggests to me that this is simply a sham to leave a
two-car garage, call it a one-car garage. The

property owner, the future owner would have no
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difficulty accommodating two cars in the spaces as
presently configured.

So 1n addition to the -- this doesn't really
satisfy the concern that we addressed in our
statement, to reduce the number of parking spaces for
Lot 221, the south most corner of the building,
Parking Cl on the applicant's drawings.

With regard to the cornice, in our submission
we 1llustrated that the cornice covers only two of —--
less than two of the four walls of the existing
building. And that only one of the bedrooms on the
second story perhaps, again if I could ask the
applicant to show Drawing Al2? I'm sorry, they don't
have it. If -- okay.

Only one of the bedrooms, the master bedroom
of Lot No. 221, is affected by the cornice. But it
is fully provided with adequate egress, on to the
outdoor patio that is immediately adjacent. So this
argument about 44-inch sill height is a spurious
argument.

The office space does not require 44-inch
sill height. The Lot No. 220, the northeast corner
of the building, there is indeed one master bedroom
but there's no cornice. And Lot No. 221, there's one

bedroom but it's provided with walkout egress that
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fully satisfies the emergency egress and rescue
opening requirement.

MS. BUTANI-D'SOUZA: Mr. Proschan, do you
think you could just explain to us what you're saying
about how the 44 inches argument is -- you just help
us understand where --

CHAIRPERSON HEATH: This is the ground floor
plan. We need the second floor plan.

MR. PROSCHAN: I'm sorry. I submitted, in
our statement, this drawing that shows where the
cornices can be found.

MS. BUTANI-D'SOUZA: Which exhibit is that?

MR. PROSCHAN: Exhibit 32, Attachment A.

MR. SULLIVAN: I think it might be Exhibit
40, the revised architectural plans. Is that what
you -—-

MR. PROSCHAN: Okay. I mean, you would want
to look at both our submission, which is Exhibit 32,
Attachment A. And then the revised architectural
plans which are Exhibit 40.

MS. BUTANI-D'SOUZA: Okay. So we have the
revised architectural plans open in front of us.

MR. PROSCHAN: Okay.

MS. BUTANI-D'SOUZA: 1Is it possible for you

to open the revised architectural plans on your
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computer so we can all look at it?

MR. PROSCHAN: It would be the second floor
plan, AlZ2.

[Discussion off the record.]

MR. SULLIVAN: It's page 4 of our Exhibit 40.
Or the Board's Exhibit 40.

[Pause. ]

MS. BUTANI-D'SOUZA: Mr. Gardner, on the
second floor in the commercial space, you showed two
offices along the west wall. They don't have doors
shown. Are those -- I mean, presumably there are
going to be doors, but we don't know if it's cubicles
or what those are exactly.

MR. GARDNER: They would be closed offices of
some kind and doors opening up to the area of open
desks. It's really, really these floorplans were
really schematic.

MS. BUTANI-D'SOUZA: And to meet the egress
requirements could you just put two doors in those
offices?

MR. GARDNER: Offices don't actually don't
have egress window requirements.

MS. BUTANI-D'SOUZA: So there's no egress
constraint on that wall.

MR. GARDNER: No.
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MS. BUTANI-D'SOUZA: Okay. So then on the
other side --

[Discussion off the record.]

MS. BUTANI-D'SOUZA: So we're having a hard
time understanding your egress argument here because
it looks like along the south wall, you have an open
patio, and that should provide sufficient egress for
the living room and the bedroom.

MR. GARDNER: His argument does apply to the
bedroom on the west elevation of the southern lot.
But the cornice makes up a top to the building and
the detail is a continuous horizontal all the way
around the building. So then this sill becomes a
conflict on all the bedrooms on the east side of the
building as well. 1It's really -- we would also like
some flexibility to be able to shift the floorplans
around.

MS. BUTANI-D'SOUZA: I'm not sure that
preserving your flexibility is the best argument to
make for variance relief in a zoning case.

MR. SULLIVAN: I don't think that's what's
he's saying. He's just saying, we would like to
request the flexibility. The need for flexibility
isn't generating the practical difficulty. It's just

a function of the floorplan until somebody purchases
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this and it's particularly the office too, but he's
Just, he's asking for that as flexibility. But the
practical difficulty comes about by being able to
have that flexibility to have the bedroom there.

MS. BUTANI-D'SOUZA: So, okay. So, I see on
the submission that Mr. Proschan has made, showing
where the cornice is located, it doesn't actually
extend to the east side of the building. So again, I
don't understand why your windows on the east are
constrained.

MR. GARDNER: The cornice and the precast
element on the cornice becomes a continuous
horizontal element of the building.

MS. BUTANI-D'SOUZA: You mean the precast cap
that you're adding?

MR. GARDNER: Yes, the waterproofing on top
of the existing masonry wall.

MS. BUTANI-D'SOUZA: I don't see -- I don't
see a —-- maybe I need to look at the first. Yeah.
What's the setback between the face of the second
floor and the face of the first floor on the east
side?

It would be the thickness of the masonry
wall, the 13 inches. I take that back. There may be

wall framing on top so it may be more like 10 inches.
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MS. BUTANI-D'SOUZA: $So why are you not just
popping your second floor out and extending the face
of that masonry wall? Why do you need to have a
cornice there?

MR. GARDNER: I think it's an architectural
element of the building that I'd like to keep
consistent throughout.

CHATRPERSON HEATH: Do you want to, I guess,
Just the eastern elevation shows this best. Can you
just point this out on your -- on the screen, where
you have the --

MR. PROSCHAN: Excuse me. It's not on the
architectural drawings that they submitted. On the
east wall or the north wall.

CHAIRPERSON HEATH: But that's the area that
-- or the part of the facade that you're talking
about, where they could lower --

MS. BUTANI-D'SOUZA: On the east, yes.

CHATIRPERSON HEATH: Right. They could lower
the windows. But his argument is that they're trying
to maintain a consistent height, architecturally of
the --

MS. BUTANI-D'SOUZA: You're trying to wrap --
you're saying that you're trying to wrap this precast

cornice around the entire building, and for that
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reason you need to have this relief, essentially.

MR. GARDNER: Yeah, the precast would wrap
the entire element of the building. This is the
point at which it transitions currently.

MS. BUTANI-D'SOUZA: So my understanding is
that the ANC and the Office of Planning have
requested that you maintain the existing cornice.
But they have not requested that you add a precast
element on the east facade, correct?

MR. GARDNER: The precast element is —-- the
precast 1is an element of the cornice, just as the
metal detailing was an element of the cornice. The
brick corbeling and then the cap of metal, which
serves two purposes. One is the water proofing to
keep water from infiltrating into the masonry, which
at the time it was constructed was parapet.

MS. BUTANI-D'SOUZA: I'm sure [Speaking off
mic] that you can do waterproofing without, again,
requiring this.

MR. GARDNER: I'm sorry. Could you repeat?

MS. BUTANI-D'SOUZA: I'm assuming there's
other ways that you could do waterproofing without
constraining your egress on the east side.

MR. GARDNER: Waterproofing, but not

proportions of the original cornice.
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MS. BUTANI-D'SOUZA: Was there a cornice on
that side of the building previously? I don't
understand how you could have had that element and
now not have it. It seems like there probably wasn't
a cornice on the east side ever.

MR. GARDNER: No, there was not. There was
only a parapet cap. It's the desire to keep the
horizontal element that maintains the -- that creates
and caps the cornice on the west-south, and continue
that to the other sides of the building.

MS. BUTANI-D'SOUZA: Okay. so I guess we're
going to have to evaluate whether we see that as
suitable justification for this relief, because it
sounds like if you did not put that cornice there,
then you could actually achieve egress on the east
side and you would not have the issue.

MR. GARDNER: With breaks in the
architectural element.

MS. BUTANI-D'SOUZA: Okay.

MR. PROSCHAN: If I could continue, Madam
Chair. I would just --

CHAIRPERSON HEATH: Yes, please.

MR. PROSCHAN: -- emphasize here that the
2013, this cornice was not reflected in any of the

drawings or proposals. It has taken on a new
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importance for reasons that are not at all clear.

The justification for maintaining the cornice on the
two walls is that it maintains the historic integrity
of the building. And yet the argument just put
forward is that it has to be added to the two floors,
to the two faces that it never covered, and I'm
wondering how that maintains the architectural
integrity of this so-called historic building. So I
would just call the Board's attention to that.

The concern we have is not -- and I would
like to clarify, we're not contesting in any way, the
requirement of a variance for a second story. We are
contesting every inch of obstruction that the
proposed construction provides to the peaceful
enjoyment and the light and use available to
neighbors.

In 2013 a number of arguments were put
forward and we're not asking to revisit those. But
one of the arguments specifically justified the
ceiling height of 19.5, which translates now into a
particular roof height and so on. Was that the
artist studios required large windows 1n order to be
marketable as -- tall windows extending to the
ceiling.

Since the applicant has abandoned the
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intention of creating artist studios, the argument
for tall windows extending, and therefore pushing the
ceiling height further up, 1s not compelling. The
Office of Planning, I believe, has also pointed out
that the ceiling of the second story could be
reduced, and with it the roof peak and the parapet.

As I read the building code, a parapet is not
required under a number of specific conditions
relating to the fire protection of the roof and the
walls. And I'm wondering if the applicant has
demonstrated to us that the roof cannot simply meet
the exterior walls as it does in the case of my own
home, or many other buildings in the neighborhood.
Why in fact this 30-inch parapet from the roof peak,
where the eve of the roof meets the parapet, and as I
say, 1t's Section 705 of the Building Code lays out a
number of very specific conditions that would seem to
be meetable in terms of the fire resistance, the
class -- the roof covering, and so on that would
obviate the need for any parapet at all, and
therefore reduce the visual height of the building
and the shadow that it casts on my property and the
properties of a number of other neighbors.

And I don't think the applicant has

adequately demonstrated that all of those other
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MS. BUTANI-D'SOUZA: If I may interrupt, Mr.

Proschan.

MR. PROSCHAN: Yes.

MS. BUTANI-D'SOUZA: Mr. Gardner, can you
answer that question of whether this is actually
required by code? Have you done analysis of that

particular question?

MR. GARDNER: There is a code requirement of

this building type to have a fire rated wall extend
30 inches above roof level.

MS. BUTANI-D'SOUZA: Which building type is
that?

MR. GARDNER: Type 5B.

MS. BUTANI-D'SOUZA: What is that in non-
architect terms. What is that for?

MR. GARDNER: Some masonry walls, some non-
fire rated interior partitions and bearing walls.

MS. BUTANI-D'SOUZA: Can you clarify? I'm
not able to follow what you mean by --

MR. GARDNER: 1It's a typical residential
construction type in the District.

MS. BUTANI-D'SOUZA: So you're saying that

residential construction in the District requires a
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30 inches parapet wall?

MR. GARDNER: I am. Between units, or
between uses.

MS. BUTANI-D'SOUZA: So, I thought the wall
in question is facing the alley.

MR. GARDNER: It also separates the --
separates the different lots and different uses on
the interior of the building.

MS. BUTANI-D'SQOUZA: So, Mr. Proschan, your
issue with the parapet wall, which parapet wall is it
that you have an issue with?

MR. PROSCHAN: I have an issue particularly

with the west parapet wall. I'm a neighbor

immediately to the west. If you look at the sun and
shading -- I'm sorry. Shading —-- sun shadow study as
revised, i1t constitutes Exhibit No. 35. It shows

that for six months of the year my property will have
no morning sun from September until -- I'm sorry,
from March until September, the summer months. The
parapet western -- the western wall parapet will cast
a shadow on to my property. At least until 9:00.
And for large parts of that time, well beyond that.
MS. BUTANI-D'SOUZA: Is that different from
the existing condition? Am I not reading this

correctly? Looks to be the same between March 21st
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and September 21st.

Oh, I see what you're saying. So this is a
shadow --

MR. PROSCHAN: My property is separated by 10
feet from the western most projection of the
building.

MS. BUTANI-D'SOUZA: So, Mr. Gardner, you
stated that the parapet wall is required separating
the uses and between the properties. But the wall
that he's concerned about appears to be the western
most wall which doesn't have anything to do with
separating the uses. Can you clarify whether by code
you are actually required to have that as well?

MR. GARDNER: By code I am not required to
have that wall continue on the exterior perimeter of
the building. But it is typical to continue that on
a flat roof to have a parapet of some sort, to
contain water and also just visually to protect the
view of equipment. 1In this case, solar panels and
mechanically spoke of.

MS. BUTANI-D'SOUZA: You're using a masonry
wall to contain -- a 30-inch high masonry wall to
contain your water on your roof?

MR. GARDNER: It's not masonry. That's a

framed element.
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MS. BUTANI-D'SOUZA: Okay. And you're using
a 30-inch high wall to contain the water on your
roof?

MR. GARDNER: It is very typical that the
fire parapet continue at the same height around the
perimeter of a flat roofed building.

MS. BUTANI-D'SOUZA: Is there a requirement
that this continue?

MR. GARDNER: No, it's mostly wvisual.

MS. BUTANI-D'SOUZA: Okay. So again, you're
asking us to prove this for visual purposes. Not
because it's required by any code.

MR. GARDNER: I guess what I'm asking you to

do 1s because in the previous project, also a parapet

was proposed. This continuous situation is very
similar. In fact it's been slightly reduced. I
mean, we are talking about four inches here. The

difference in the previous and the current.

MR. SULLIVAN: Okay. I would --

[Pause.]

CHAIRPERSON HEATH: I just want to, just to
keep things moving, I'd like to just have Mr.
Proschan finish your statement. We won't ask any
more questions until you complete your statement,

then we'll -- yes, you can have your two witnesses
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speak and then we'll get into more discussion and
questions.

MR. PROSCHAN: I would simply call the
applicant and the Board's attention to Section 705.11
of the 2013 D.C. Building Code, which lays out a
number of possible combinations of wall and roof and
various fire ratings that would allow the roof to --
that would not require a parapet.

And perhaps the Board would invite further
clarification from them on why none of those possible
exceptions would apply in this case.

So, I would then like to call my two
witnesses if I could. Mr. Ellwanger, Jacob
Ellwanger, 1is particularly concerned with several
issues. So 1f he could be called?

MR. ELLWANGER: Thank you. Two disclaimers.
I apologize if I'm on my phone. I had to run from
work and didn't have a pen and paper, so I've been
taking notes on my phone here.

Second --

CHAIRPERSON HEATH: Can you just give us your
name first?

MR. ELLWANGER: Oh, I'm sorry.

CHAIRPERSON HEATH: Your full name.

MR. ELLWANGER: Jacob Ellwanger, and I'm at
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1023 Columbia Road.

Can I ask the applicant, the very first slide
you had up when we showed -- it showed the plan and
the alley surrounding it. I don't believe it was an
exhibit. It was the very first thing you had pulled
up. Yes, thank you.

So, I'm going to kind of go backwards here.
I'm sure you'll be thrilled about that. But the
applicant is asking relief from two things.

Obviously height, but the residential exception. And
they began by discussing the alley width. And it's
interesting that over the years we've been looking at
architectural designs. The map of the alley has
changed here and really shrunk.

If you look at the bottom left-hand side, I
don't believe that alley width was discussed at all
when we began. It's actually nine feet, not 10 feet.
And the -- oh, is that incorrect? 1Is it nine feet
then with the --

UNIDENTIFIED SPEAKER: [Speaking off mic.]

MR. ELLWANGER: Okay. That's fine. I just
want to point out because it's important for a relief
for a residential unit to really understand the alley
we're looking at here.

The garage that they're proposing can only be
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accessed by that nine foot alley width from Columbia
Road that really isn't shown on this map. That again
is at the bottom left. My property is -- oh, this is
great. Yeah, my property is 96 feet long, along that
alley. And there's no protection. There's no
bumpers, there's no anything.

On the opposite side from my house is
telephone poles. To put this into perspective a
small Mini Cooper has a very tough time navigating
that alley.

My house, I work from home, I know from
experience my home is hit, physically hit by a
vehicle at least twice a month. I was actually, two
weekends ago, repaliring and fixing mortar on my front
stoop that several bricks had been knocked off.
There's gouges in the side of my house. My fence,
last spring, was completely destroyed. Even though
I've got bumpers in front of that by a small refuse
vehicle.

It looks like this is Attachment C. I'm not
sure from what, but it shows just a small van in the
alley. Not even an actual truck here.

So the point I'm trying to make is, it's
interesting, and I think very wise of the applicant

to always focus on the relief for height because
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honestly just as a community member I think four
inches, seven inches, cornice, parapets, service
distractions, to the average owner in that alley, or
resident in that alley, the day to day grief and
impact from these residential units will not be a
parapet. It's not going to be a cornice. 1It's not
going to be four inches or seven inches. It's going
to be the infrastructure impacts of having residents
living in an alley.

The reason I assume this was —-- requires an
exception, is because the District of Columbia
understands those impacts. It understands that it's
going to require realtors going down that alley,
moving trucks going down that alley, garbage going
back and forth, recycling going back and forth,
deliveries from USPS, UPS, FedEx, people having
guests over in the evening, coming in and out.

So going back to the design of this alley, it
was mentioned a couple times, the word front was used
to discuss, you know, the front of the alley. This
alley i1s unique because there is no front. It is
truly in the middle, surrounded by houses on all four
blocks. I have seen other buildings converted into
residential use and alleys in the District and there

is a front. There is a wide alley that you can
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easily access from the street.

The plans of both the garage and the doors to
these residential units don't have easy close access
to a street front. So on that note, I guess it's a
good time to discuss the trash proposal, why that
matters is there's no space on either end of Irving
or Columbia, but especially Columbia Road.

In front of my home, in between the sidewalk
and the road, there is the typical kind of three-feet
section of grass. But it's only about four feet in
width with a small tree that I can never keep alive
in front.

The other side of the alley on Columbia, is a
bus stop. I can tell you from experience, number
one, 1f you do put a trash can in front of that it
will be full in two hours from citizens waiting for
the bus. But secondly it becomes a logistical,
frankly hazard to the community, both especially in
winter and inclement weather of people waiting for
that bus, literally all day long. It's quite a busy
route on the other side.

So from a practical perspective for
especially trash, so I beg you if this is, you know,
granted at all, to continue that exception that

private trash service be included.
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But from any practical perspective, already
the infrastructure of the alley cannot handle the
current use of just the homes. I know Verizon has
one of their major boxes already in the alley, so
Verizon is back in there pretty much weekly. And
also PEPCO has a major power line running through the
alley and PEPCO is there pretty much weekly as well.

So the infrastructure of the alley already
cannot accommodate the current use. Making an
exception for residential units in this alley that
will have all the day to day services that we all
have and take for granted because we typically have a
front to our property, will put an enormous burden on
this alley, and the neighbors, and the community.

So again, Jjust to summarize, you know, T
think my biggest argument on the relief is the
exception for the residential units. And frankly
it's not talked about nearly as much. I think there
is a distraction on height and cornices and
aesthetics of the building as opposed to the actual
logistics and impact of the community.

And I guess I'll close with saying, I think
by virtue of the involvement of community members
over the past four years, it seems like an eternity,

but I believe four years of various plans and various
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approvals and ANC meetings and community meetings, I
think I've heard from pretty much all of the
commissioners 1in our ANC district that this has been
one of the, you know, largest discussions and, you
know, most debated issue we've seen in a while. And
I think that's a testament to the, you know, the
scope of the project and what that will mean for the
neighbors and the community. Thank you.

LADIJOBI: My name 1s Atikumbo Ladijobi and I
live at 3029 11lth Street, which is three row houses
south of the corner of Irving and 11lth.

So, several things to point out, I won't
repeat what Jacob has said. But just to point out
the fact that one of my main concerns 1is the alley
Just cannot withstand the traffic.

You know, you can look at the alley width,
you take the alley width into account, and then you
add some bump outs for telephone poles, whatever have
you. I guess there may be one or two for cars as
well. And I haven't measured the alley but then it
becomes incredibly narrow. So, Jacob if you'll --
well, you don't have the picture anymore, but I think
you all show the picture Jacob had is a very tight
alley.

Secondly, I've worked in institutional real
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estate for about 15 years now. And in my view I
consider this to be a type of -- and it's not a
slight or anything, but it's a type of corporate
welfare. When you purchase a building, when you
purchase a car, whatever you purchase, you need to do
your due diligence up front. If you need to tie up
the building prior to purchasing the building, then
you can do an option to purchase the building or
something of the sort.

But what I do not appreciate in this case is
that essentially we're being asked to subsidize a
development with our life styles and our home values.
And I'll get to my opinion as far as the home buyer
is concerned, very soon.

So I've already mentioned you should do your
due diligence at purchase. To the extent that they
haven't done their due diligence at purchase, and
this is not a profitable transaction for them, Mr.
Gardner 1is a very nice gentleman. There's no doubt
about that. However, at the same time it's just not
my concern. All that should have been done up front.
If they can't use the building according to how they
would like to use the building, it's not going to be
profitable. That should not fall upon the shoulders

of the neighbors and the neighborhood.

OLENDER REPORTING, INC.
1100 Connecticut Avenue NW, #810, Washington, DC 20036
Washington: 2028981108 « Baltimore: 4107523376
Toll Free: 8884453376



120

The art studios have already been cleared.
In my opinion I was agalnst that from the outset
because the addition of the second floor for the same
reasons that Mr. Proschan has objected to it,
primarily because of the sun and the block issue of
the sun and views, et cetera. But they have already
been cleared, in my opinion, that usage would be a
little bit lighter than those of the residential
buildings. So I prefer that we keep it that way.

I know the gentleman over here. I've spoken
towards in opposition lists. Listen, when we first
started this process three or four years ago I went
through the neighborhood, collecting opposition lists
as well. I don't know, give or take 20 signatures.
Maybe more or maybe a little less. We do not have
that at this time, but primarily for the same reasons
that Jacob mentioned. This has been a long process,
people are a little exhausted, there's a bit of
fatigue here, and we all have day jobs.

So continue to come back and have these
gentlemen have another bite at the apple, and another
bite of the apple, to me is very, very excessive. At
what point do we say enough? You entered into a
transaction. You do with it what you can. If you

can't do it with which you can, you sell the
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building. If you sell it at a loss, that's
capitalism.

Another thing I want to point out, as far as
people that may support this are concerned, they may
say, okay, it's very good for us to develop this
site. Well, one thing I want to point out is that
development is permanent. As I mentioned, I work in
real estate and I've seen submarkets, I've seen
countries on an international level where individuals
have allowed people to make developments that are not
conducive to the long-term benefit of the
neighborhood.

So my point is that for people that may find
this to be beneficial to be developed, let's develop
it the right way because once this building goes up,

we're stuck with it, 30, 40, 50, 100 years, however

long.

I think per what Frank -- Mr. Frank has told
me here, that the new street has been named. I have
a significant problem with that. I'm a big user of

Waze, Google Maps, et cetera. Quite often there's a
lot of traffic on 1lth Street and I can already see -
- Jacob, I haven't shared this with you. Maybe I
have. Probably have. What I can already see

happening right now is when there's traffic backed up
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on 11th Street Google Maps or Waze, or whomever, are
going to send people through this alley. And whether
it be a marathon or whatever is being run, and
everything gets backed up, all of a sudden we're
going to look up and we're going to have a street-
load of cars in front of the house, and we're going
to have a street load of cars in the back of the
house. And you think you've seen traffic now, we'll
only see what that turns out to be.

Secondly —-- I think I'm up to number 10 now.
But in any extent, to the extent that we want to
develop, develop on existing streets. There's a
development probably three blocks north on 11th
Street of Columbia and 11th Street. If we want to
develop 1n this city let's first fill up the existing
blocks, and then we can make our ways internally.

And I really think that's it for me. Thank
you.

CHATIRPERSON HEATH: Okay.

MR. PROSCHAN: Let me just conclude and
summarize, and Mr. Ellwanger reminded me that I
hadn't given due attention to the question of the
density of the residential usage. We believe that
three units, each with a private bath means the

realistic possibility of six people inhabiting each
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of the two properties, a total of 12 people day and
night coming and going, which is not the least
intrusive use that would be possible. And so we
would like to see a reduction in the density of the
residential use, as well as the height.

So therefore the remaining relief that we
would like, reduce the overall height of the
structure, and particularly the parapets, reduce the
density of the residential use by reducing the number
of bedrooms from three per unit to two per unit,
mitigate the impacts of the vehicular traffic by
limiting the parking spaces to one per lot, and that
would mean redrawing Lot No. 221 to show the
occupancy of that garage realistically as a single —--
to prohibit the use of that as a two-car garage.

We think that the generous provision of
parking to the residences would also argue for a
covenant restricting their participation in the
residential permit parking program. We would like to
see them fully respect the other conditions set out
in the previous order, including the requirement for
private trash pick-up for all three of the
properties.

Finally, just on a technical matter, we would

like to ask that the Board not take into account the
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opinion of the Advisory Neighborhood Commission as
not timely submitted. The document -- the report of
the Board reached you, I believe, on Wednesday of
last week, which is less than the seven day
requirement. This was pointed out to the applicant
and his attorney in July as a bottleneck problem and
was not resolved in a timely manner. It aggravates
the untimeliness of the applicant's own submissions.
As I say, a number of them came into you after the 21
day deadline. Therefore making it very difficult for
us to do the necessary analysis and present our
argument.

So, I thank the Board for your consideration.
I'm sorry. One more point, Mr. --

LADIJOBI: Yeah. 1I'm sorry. There's one
thing I missed when I was speaking to the values of
the homes, and in my opinion that's subsidizing this
development. It gets back to the point I was making
as far as a new road being added. Essentially, if
you're looking at my home we're cutting what was a
thick block into a very narrow block. And I'm
thinking to myself, when I'm going back out and I'm
reselling my home, or whatever I need to do of that
sorts, I'm looking at from the front of my home to

the back of my home, from the front street, from 11th
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Street to what will now be a new street for the
purpose of this residential use, a very, very narrow
block which may cause incremental traffic as I
mentioned, as new routes, as new satellite systems
are directing people through that lot. And
essentially we're taking what was a very thick alley
for the purposes of individuals that live on 11lth
Street, and making 1t something very narrow where we
essentially have two, what could be very, very active
roads at times, when Waze chooses to push people down
that road.

It could be very problematic for my home from
a value standpoint, and very, very problematic for
the home of Jacob when they're trying to exit the
alley on the south side. Thank you.

MR. PROSCHAN: Let me just also, if I could,
pose one final question to the applicant. With
regard to bedroom number 3 on lot 220, we don’t have
the drawing I'm afraid, but it was their Exhibit 40,
the revised architectural drawings where they show
the garage immediately outside of bedroom number 3.
And I'm wondering what the provisions for emergency
egress and rescue openings are for bedroom 3, which
is now obstructed completely by the new proposed

garage.
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MR. HOOD: Madam Chair, can I ask, Tuk (sic),
I think. 1Is it Tuk?

LADIJOBI: Toks.

MR. HOOD: Toks?

LADIJOBI: Toks, yes, sir.

MR. HOOD: Toks. Okay. That's what you said
to call you so I wrote it down.

LADIJOBI: No problem.

MR. HOOD: 1I've been having some computer
problems over here so that's why I've been grappling
with that.

You mentioned about Waze sending -- how do
you know that Waze was going to direct me down in
your area? How do you know that? Have you done 1t
or —-

LADIJOBI: No, I've never done it but I use
it coming from work every day, sir. And what it
essentially does is it's looking at a route and it's
saying, what is the quickest way that I can get an
individual from Point A to Point B. Although at
times it just frankly makes mistakes. But for
example, I work in Bethesda and what it will do is it
will send me through residential routes to avoid
Bradley Road or something of the sort.

So for me that's a very, very major concern.
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And to be specific, I don't want the residents out
there at all. I'm not in favor of reducing it from
three to two bedrooms. A purchase was made. They
have already received one bite of the apple by
receiving a zoning variance to make the artists'
studios. And at that point I just simply say,
enough. So I want to be very clear to everyone on
the Board, I'm not here to argue three-bedroom
reduction or two-bedroom, anything of the sort. I'm
here to argue that they've already received one
zoning variance. However many years it has been. So
at what point are we done?

That's it.

MR. HOOD: Okay. All right.

LADIJOBI: Excuse me.

MR. HOOD: You've answered my question.

LADIJOBI: Ms. Heath and Ms. Anita, I just

wanted to -- I'm sorry, I just didn't want to
mispronounce your name. Obviously I'm sensitive to
that.

But I just wanted to point out and make very
specific, I'm not sure if you heard me or not. I
know you're very busy, but I'm not here to argue
three-bedroom reduction to two-bedrooms or anything

of the sort. I'm here to say, we don't need
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residents back there. We don't need another street
back there. A purchase was made, you entered into a
contract. What's done is done. Not here to
subsidize.

CHAIRPERSON HEATH: Understood. I was trying
to get clarity, Mr. Proschan, around exactly what
point you were making with the bedroom 3 off of the
garage. You're talking about the bedroom that's off
of garage with parking space Bl, or --

MR. PROSCHAN: Exactly.

CHAIRPERSON HEATH: Okay.

MR. PROSCHAN: And on the first story of the
Lot No. 220, where they're now proposing to construct
the garage, bedroom three has a window opening into
the garage, and on the one-hand it doesn't seem very
attractive as a potential -- to a potential buyer.
I'm wondering if they're going to be coming back to
you then for revised plans in the future, or how that
emergency egress requirement is met for bedroom
number 3 on the first story of Lot 220.

CHAIRPERSON HEATH: And there's no window --
so there's no window that would allow for egress from
that bedroom, or the other bedroom number 3. That is
-—- I don't know what -- Lot 221. Right? There's no

window there either, correct?
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MR. GARDNER: I will say the interior plans
are pretty schematic and will be reworked. If we're
speaking specifically of bedroom 3 in Lot 220, vyes,
that plan will need to get reworked. Possibly the
media area in the bedroom would flip, then there
would be access to the exterior, or that bedroom can
be office. But we're talking about layouts, then to
your plans which is not something necessarily before
the Board. But also something that I mentioned
before I would like some flexibility to be able to
alter my interiors later on in this design process.

What we're focusing on now is the building
and the bulk.

CHAIRPERSON HEATH: Sure. All of this comes
back to our questions that we were asking about how
the windows and egress from certain room types is
impacted by the height of the cornice and overall
height of -- and the overall expansion of seven
inches. So for us this all ties together.

MS. BUTANI-D'SOUZA: And I would argue that
actually that egress from the interior rooms is
critical to your argument. So it's perfectly
appropriate for us to evaluate that. And when you
say that your interiors are still schematic, that

sort of shoots you in the foot because if they're
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still schematic, you need to work it out before you
make your argument. So, I think this 1s absolutely
an appropriate conversation to have and I'm sorry
that you don't understand that. That may be why
we're having such back and forth on it.

MR. GARDNER: Well, correct. And I follow
that logic. But when I speak of the parapis (sic)
and the parapet -- I'm sorry. The original brick
cornice 1s a solid element that has no penetrations
currently. It is solid, it 1is continuous around the
perimeter top three feet of the existing building
everywhere.

When we talk about the first floor there are
many openings avallable to me in the existing masonry
that could be used for egress in the future.

CHAIRPERSON HEATH: So, then that concludes
the party opponent's testimony. Were there any other
questions from the applicant of the party opponent?

MR. SULLIVAN: No.

CHAIRPERSON HEATH: Okay.

MR. SULLIVAN: I have no questions.

CHAIRPERSON HEATH: All right. Then we'd
like to hear from Office of Planning on this. And
specifically on the -- I'd like to specifically hear

more about the height issue that you have with this,
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because I think we're feeling it too.

MR. MORDFIN: Good afternoon. I'm Stephen
Mordfin with the Office of Planning, and this
application has two parts to it. The height and the
special exception for the dwelling unit.

With respect to the height, the applicant
requests to increase it by seven inches. However,
what we don't see 1s a practical difficulty, 1f they
don't get the seven inches can they still use the
second floor as a residential use? Will it reduce
the height of the interior space to something that is
not usable?

And what it would do, from our analysis, 1is
reduce it to eight feet, five inches, which we do not
see as a practical difficulty to have to have an
interior height that eight feet, five inches. It's
higher than what is required by code so they would
not be, you know, running afoul of any code
requirements in terms of building height.

And 1t is also not an unusual height for an
interior space. It may be in that neighborhood.
Those older dwellings may have a higher interior
height than eight feet, five inches, which is what
the applicant informed me. But we don't find that

that's an unusual height that cannot be accommodated
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for a residential space. So therefore we recommended
against that variance because we don't see a
practical difficulty.

The second request was the special exception
to permit the dwelling units. And there is a list --
there is a list of criteria necessary in order to be
granted that special exception and we do find that
the applicant does conform to those criteria, and
therefore we recommended approval of those -- of that
special exception request.

MS. BUTANI-D'SOUZA: Mr. Mordfin, just
curious what you make of the arguments that these
gentlemen are making, the parties in opposition,
regarding the traffic through the alley, through the
narrow alley, and whether that would have an impact
on the -- or whether that would factor into the
special exception criteria that we are allowed to
consider here.

MR. MORDFIN: Well, it does factor into it in
terms of for section, I guess under C, where -- or I
guess 1it's No. 4, C4, where it requests information
from all the various different agencies. The
applicant requested it, I requested it from all those
agencies. I didn't receive anything from those

agencies. Water, the applicant did forward to me,
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But because the -- you know, those agencies
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did not respond, I don't know how to respond to that.

They would have to then forward to us any response
they got or do what it says, if an applicant -- an
applicant shall submit or arrange for the submission
of agency comments. If no agency submission occurs
then applicant shall instead describe any
communications within agencies. And that's what the
applicant would have to do. Any conversations that
they had with them, submit those to the record if
those agencies fail to respond to requests for
comment on this application.

MR. HOOD: Mr. Mordfin, I noticed in your
report that you comment on the cornice. You heard
the back and forth for the issue about the cornice.
After that discussion that you heard today, do you
still have the same significance in making sure we
maintain the cornice?

MR. MORDFIN: Well, the purpose for
maintaining the cornice I think is the architectural
integrity of the building. What we would like to do
is maintain what has been there for over 100 years,

that cornice. They aren't raising the height of the
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building but we would still like to maintain that
cornice, which I don't think adversely affects the
ability to use the second floor to maintain that
cornice on the building. I don't think it prevents
them from using the second floor. And so we would
like, Jjust for the architectural integrity, I realize
this is not a historic district and we can't -- you
know, we don't have the powers that historic
preservation has 1in terms of doing the -- we would
still like to maintain that just for the integrity of
the neighborhood and the building.

MR. HOOD: Okay. Thank you.

MS. BUTANI-D'SOUZA: Can I just ask? So, Mr.
Ellwanger -- am I saying that right?

MR. ELLWANGER: Yes.

MS. BUTANI-D'SOUZA: Okay. Mr. Ellwanger
salid in his statement that he was concerned about the
increased traffic flow from the garage on the nine
foot alley. He was concerned about deliveries, trash
trucks, the impact of not having what he described as
an accessible front to the building, to the
residential uses.

In your report I'm wondering if you could
address that under the context of the question, would

the proposal appear to tend to adversely affect the
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use of neighboring property. In other words, do you
think -- what do you think of Mr. Ellwanger's
argument that the traffic from a residential use
would negatively impact the use of his property, or
that of Mr. Toks?

MR. MORDFIN: I don't know how much it would
negatively affect it. Right now those properties are
all used by the residential uses that surround that
square. Granted this would be increasing it by an
additional two residential units.

MS. BUTANI-D'SOUZA: I mean, specifically
with the traffic in the alley, whether the traffic
into the alley, going into the parking space and
delivery trucks going to access those units within
the alley, whether that would affect the neighboring
properties in the Office of Planning's view.

MR. MORDFIN: Okay. I think this is some --
well, for that aspect I think we would need comments
from DDOT as to -- I think they're the experts on
whether or not traffic would adversely affect that or
not. And unfortunately I didn't see that we received
any comments from DDOT.

MS. BUTANI-D'SOUZA: Okay.

MR. ELLWANGER: And just to clarify, my

comment on traffic is a little bit different than
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Toks's of, you know, actually using it as a
thoroughfare. I think some of that will happen. I'm
more concerned about when Comcast comes to the
residences they're going to park in the alley. When,
you know, any other utility, you know, PEPCO will do
visits like they do to all the other homes in the
block, the deliveries, just the -- it's kind of a
density issue. The more people you have the more
traffic there is going to be, whether it's guests of

tenants or owners, owners that will purchase a unit

but have tenants. I own my property. I've got
multiple tenants upstairs. That has a greater
impact.

The difference is, I have a front door that's
right on Columbia Road. My tenants, and me as the
owner, and my guest and my tenant's guest, and my
deliveries and my tenant's deliveries, they're not
going down the side of neighbor's homes, and round
the back of neighbor's homes to get to the front door
of another residence. They're coming directly to my
door.

MR. HILL: Mr. Mordfin, just to clarify. As
far as the cornice goes, and again the second story,
so if they kept the cornice they could -- the second

story would just be eight and a half feet in Office
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of Planning's opinion. Like the whole thing about
the window and the egress, that's the thing that I
was a little bit confused about.

MR. MORDFIN: Well, from my understanding
they could do the eight and a half feet or eight
feet, five inches, and still maintain, I think it's
44 inches from floor to the sill and be in code
compliance. So that's why we don't see anything --

MR. HILL: Okay. That's great. I just want
to be clear. Thank you.

CHAIRPERSON HEATH: All right. One second.
Does the Board have any other questions of Office of
Planning before we move on? Applicant, any questions
of Office of Planning?

MR. SULLIVAN: I do. Thank you. Mr.
Mordfin, do you think that the use of the property
for up to 12 artists with retail space could
potentially be more impactful than two residents?

MR. MORDFIN: It would be different. It
possibly could. I think DDOT is the best one to
respond to that, but you're still going to be
bringing people into the alley, no matter what the
use is. Whether or not one brings more in or not, I
can't say because I don't have those things --

MR. SULLIVAN: Right.
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MR. MORDFIN: -- to analyze it with. So.

MR. SULLIVAN: Including auto repair shop
would draw deliveries or traffic as well, would it
not?

MR. MORDFIN: Anything that you're going to
put in that building is going to draw people into the
alley. So this is not going to be -- I don't see
that this is going to be introducing traffic into the
alley that, whereas before you wouldn't have any.
It's just how much, whether or not one is more than
the other, and I can't —--

MR. SULLIVAN: Okay.

MR. MORDFIN: -— tell you.

MR. SULLIVAN: So you didn't -- okay. All
right.

You mentioned that lowering the height would
not make the space unusable. Is that the standard

for variance relief that the space be rendered
unusable before we can be granted another four inches
in height?

MR. MORDFIN: No, it's not that make it
unusable. What I also had said is that does it
result in a practical difficulty. And you know, 1is
there a hardship that results in a practical

difficulty, and that's what I don't see.

OLENDER REPORTING, INC.
1100 Connecticut Avenue NW, #810, Washington, DC 20036
Washington: 2028981108 « Baltimore: 4107523376
Toll Free: 8884453376



139

MR. SULLIVAN: 1Is it hardship or practical
difficulty?

MR. MORDFIN: I don't see that it results in
a practical difficulty if you have to have eight
foot, five inch ceilings.

MR. SULLIVAN: So, in the Office of Planning
report from the original case, the Office of Planning
sald that 1t had no concerns with area variance
relief required to accommodate the minor increase in
building height because the height difference would
be essentially imperceptible but would facilitate the
adaptive reuse of the existing structure while
keeping the building at a size and scale that is
consistent with alley lots.

So 1is your position that the four inches tip
the scales on that previous approval?

MR. MORDFIN: Well, I don't see where the
case was made that would result -- that there is a
practical difficulty. What is --

MR. SULLIVAN: So, understanding that the
practical difficulty has been proven and supported by
the Office of Planning for a height variance to 23
feet, three inches, what about 23 feet, 10 inches
takes us out of that approval? What about that seven

inches negates the previous decision by the Office of
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Planning?

MR. MORDFIN: It doesn't negate the previous
decision. It's just what is the -- you know, what's
the practical difficulty in the additional height,
and that's what we don't see because the difference
is you know, not having a nine foot ceiling, and 1is
that a practical difficulty?

MR. SULLIVAN: Okay. But in the previous
case the Office of Planning made a decision that it
was not -- it would facilitate the adaptive reuse to
have the building height at 19.5 feet rather than
18.5 feet.

MR. MORDFIN: But we also --

MR. SULLIVAN: But you wouldn't have
approved, at that point, 20 feet.

MR. MORDFIN: I can't say what we would have
done then. That's in the past. But I don't see
where an eight foot, five inch ceiling height on the
second floor prevents the adaptive reuse of this
building.

MR. SULLIVAN: Do you know how 1t prevented
it before? It doesn't say prevent. It would
facilitate the adaptor review. This is what the
Office of Planning said before, because I think I

want to get to the standard. Is the standard that we
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-- it's impossible to do this? To lower it by four
inches? Or 1s the standard that it be unnecessarily
burdensome?

MR. MORDFIN: Not that it be unnecessarily
burdensome, but I don't see what is the practical
difficulty in this case.

MR. SULLIVAN: Okay. Thank you. I have no
further questions.

CHAIRPERSON HEATH: Mr. Proschan, you said
you had a question for Office of Planning?

MR. PROSCHAN: Yes. Earlier Mr. Sullivan
acknowledged that there may be a legitimate concern
with the centerline alley setbacks. The existing
building as we demonstrated in our Attachment No. B
to our Exhibit -- excuse me, Exhibit 32, the existing
envelope of the building intrudes in some cases, a
couple of feet beyond the permitted line of the 12-
foot alley lines and setbacks.

Does that not introduce an additional
argument in favor of reducing the -- an additional
argument in opposition to the residential use, and in
opposition to the additional height. And I'm
wondering i1f you figured that into your analysis
since the applicant didn't initially request that

additional relief, how that would affect your
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analysis.

MR. MORDFIN: Well, the existing building 1is
there. 1It's grandfathered. It doesn't have to
comply with any regulations. So, that doesn't get
factored into it because it's a grandfathered in
situation that may continue.

MR. PROSCHAN: What I'm asking is, the other
special exceptions also are affected by the fact that
the existing building and the proposed addition do
not respect the minimum centerline setback.

Therefore introducing additional considerations in
Subtitle E, 5201, requiring that the light and air
available to the neighboring properties shall not be
unduly affected. The privacy of use and enjoyment of
neighboring properties shall not be unduly
compromised.

Did you find evidence from the applicant
addressing those issues, would that -- the impact of
the proposed addition which continues to aggravate
the existing noncompliance, nonconformity, affect
your analysis of either the variance for a
residential use or further strengthen your opposition
to the additional height?

MR. MORDFIN: What this -- this is a

modification of significance, and so we're not

OLENDER REPORTING, INC.
1100 Connecticut Avenue NW, #810, Washington, DC 20036
Washington: 2028981108 « Baltimore: 4107523376
Toll Free: 8884453376



143

opening up the whole hearing to everything that was
done before. It's just whether or not, you know, for
the residential use, we just look at that. We don't
open up the whole thing to everything that was done
in the past.

And then there's specific criteria for using
those properties as residential use. For residential
use, for which it conforms to those criteria, except
that we did not get responses out of all of the
different agencies, and that's the only thing that we
don't see. So I don't see that there's an issue with
that.

MR. PROSCHAN: With the Board's indulgence, I
would want to clarify. If the present building --
yes, of course it doesn't respect it's non-conforming
in terms of the alley centerline setbacks. But the
proposed residential use means that instead of being
18 or 20 or 22 feet from neighboring properties, the
proposed residential units are closer and therefore
potentially affect the privacy of use and enjoyment
of neighboring properties.

They're increasing the nonconformity of the
building, increasing -- proposing to increase the
height, and proposing to change the residential use

which I'm just saying it seems that all of that is
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aggravated by the fact that the existing building,
and therefore the planned addition doesn't respect
the centerline setback. And I'm just wondering why
that doesn't enter into the calculus.

MR. MORDFIN: Well, under Y704.6, it says
that a request for significant modification shall be
focused on the relevant evidentiary issues requested
for modification and any condition impacted.

And then for the residential use under
U601.1C, there are listed -- I think it's four
specific criteria. Five specific criteria that they
have to conform to because this is not a whole new
hearing. This is just a modification.

So 1f they conform to those specific criteria
then we would recommend that they be approved. The
only issue with the specific criteria 1is that we've
not heard back from all of those agencies.

MR. ELLWANGER: Can I just point out to you,
because that's been mentioned many times.

CHAIRPERSON HEATH: Excuse me. So, we're
going on for a really long time and I'm going to make
sure that we maintain our order. You are just a
witness. Only the party opponent is allowed to
speak. That's the only person I'm going to allow.

So if you have a question you need to ask it through
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him.

MR. PROSCHAN: Let me then ask very simply,
does the Office of Planning support the additional
special exception that has just been requested
verbally for a special exception to the centerline
setback requirement knowing that it also then has an
impact on the height and the use? Excuse me, under
Subtitle E, Section 5201.3.

T could read it. "An applicant for special
exception under this section shall demonstrate the
addition or accessory structure, shall not have a
substantially adverse effect on the use of, or
enjoyment of any abutting or adjacent dwelling or
property, 1in particular A, light and air available to
neighboring properties shall not be unduly affected.
B., the privacy of use and enjoyment of neighboring
properties shall not be unduly compromised.

The applicant earlier acknowledged verbally
that they are now asking for an exception to the
centerline requirement, and I'm wondering if OP would
support that.

MR. MORDFIN: I have not analyzed it from any
additional request that they have made. The Office
of Planning has not analyzed it.

CHAIRPERSON HEATH: All right. Thank you.
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Thank you, Mr. Mordfin.

All right. So we're going to keep moving.
Do we have anyone here from ANC 1A on this
application? We do have their letter recommending
approval on file.

And we also have DDOT's recommendation of no
objection with their conditions. And we've touched
on a few of those through this discussion. I assume
there's no one here from DDOT on this application.

Is there anyone else here wishing to speak in
support, first? Anyone wishing to speak in support
of this application?

Anyone wishing to speak in opposition?
Anyone else 1n opposition?

All right. Then we'll turn back to, I think
it's -- do you want to make a closing as --

MR. SULLIVAN: Yes.

CHATIRPERSON HEATH: Okay.

MR. SULLIVAN: Please. Or at least a
rebuttal.

CHAIRPERSON HEATH: And, Mr. Proschan, did
you have a closing you wanted to make? So, I'll let
Mr. Proschan make a closing first and then -- yes.
And then, Mr. Sullivan, you can make your closing,

including any rebuttal.

OLENDER REPORTING, INC.
1100 Connecticut Avenue NW, #810, Washington, DC 20036
Washington: 2028981108 « Baltimore: 4107523376
Toll Free: 8884453376



147

Can we agree on a time limit? I was going to
say that. Is three minutes sufficient?

MR. SULLIVAN: Well, for a closing for sure.
I don't have much to say.

CHAIRPERSON HEATH: Okay.

MR. SULLIVAN: Rebuttal there's a lot;
there's a lot to talk about. And I'm trying to
condense 1it.

CHAIRPERSON HEATH: Okay.

MR. SULLIVAN: To just hit the important
points.

CHATIRPERSON HEATH: Okay.

MR. SULLIVAN: So, yeah. 1I'd love to, yes.

CHAIRPERSON HEATH: Okay.

MR. SULLIVAN: I'd love to limit 1t to three
minutes if --

CHATIRPERSON HEATH: Okay.

MR. SULLIVAN: -- they agree to that.

CHAIRPERSON HEATH: Perfect. Mr. Proschan,
1f you could make your closing then, three minutes?

MR. PROSCHAN: Yes. I would simply confirm
what Mr. Ladijobi said. Yes, indeed we would like
the entire application to be denied.

In the event that the Board were not to

accept that maximal position, then we think there's a
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number of mitigating conditions that the Board is
entitled to attach to the special exceptions that it
may wish to grant that would mitigate the impact, the
negative impacts that have already been demonstrated
through the applicant's own evidence. Thank you.

CHAIRPERSON HEATH: Thank you. All right,
Mr. Sullivan, you're on.

MR. SULLIVAN: Thank you. It sounds to me
like the opponents are retrying the first case in its
entirety in a lot of ways. And I understand their
concerns, and I understand some of the things they've
talked about sound like things that are not pleasant
to deal with. Especially Mr. Ellwanger with cars
hitting his house.

But the important point is, what impact will
this change have on it? It was an auto repair shop
for years. The building has been there since 1911.
It was approved for artist studio use and my client,
the applicant, is not opposed to artist studio use.
He provides them in another location. But it just
didn't work here.

And what it would have led to is possibly 12
retail spaces, which would draw a lot more traffic
than two single-family residences. And I don't

understand the Waze argument either because nothing
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that we're doing or proposing here impacts whether or
not people will cut through this alley.

Twenty supporters. We have 20 supporters.
We had a 10 to one vote from the ANC. And they've
mentioned that this has been one of the most heavily
debated projects. And they approved it last time,
and they approved it this time.

Regarding the argument, I would just want to
clear up something Mr. Proschan said. Because of
this addition he gets no sun at all on his property
in the morning. You can see the shadow is just a few
feet on the back yard, not even reaching his house.
So it's not wiping out his property.

As a closing I'd like to bring some
perspective to this 1f I could, because the degree of
area variance relief requested is a factor to be
considered in the practical difficulty test. And
that test is that, is it unnecessarily burdensome to
comply with the regulations? And we would not be
here for four inches and go through all this trouble
for four inches if it wasn't unnecessarily
burdensome.

And I think there's been several reasons put
out. It doesn't have to be required by code. It

doesn't have to be an impossibility. It has to be
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unnecessarily burdensome. The Office of Planning has
asked us to keep the cornice. And the Office of
Planning can say, you know, well, eight feet is fine.
You can just -- you can still use it, it's fine. The
applicant has stated that nine feet is about the
minimum that you can do for new residential units
that you're trying to sell in the city.

So, the degree of relief requested amounts to
four inch change. He could lower the parapet four
inches, but it wouldn't look correct. Well,
everything he's doing is trying to make it a better
project and a better looking project.

There's nothing to hide. There's no
additional density coming about from the -- going to
nine feet instead of eight and a half feet. It's
making it a better product. 1Is it a better product
versus four inches of height that I still am waiting
to hear what's the impact of the four inches. And I
don't think there is any impact of the four inches in
height.

So, everything we're talking about is just
making the project better. It sounds like they just
want nothing to happen here. The auto repair needs
to go away, the residential, the artist studio. Mr.

Toks said that he was against the artist studio use
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as well. I understand that.

The point i1s, the Zoning Commission has said
now, under the 2016 regulations, that they wvalue
alley use, alley residential use a little more than
they did under the old regulations, and they
encourage it somewhat, subject to these requirements
on the alley width, which we think we meet.

And DDOT has submitted a report about that,
which we think is the most compelling argument for
approval of the residential part of this. We're
happy to submit any additional argument or evidence
regarding the seven inches if the Board would like
that. But that's all I have. Thank you.

CHAIRPERSON HEATH: Okay. Thank you. All
right. So that concludes the hearing. Is the Board
ready to deliberate on this?

MS. BUTANI-D'SOUZA: Yes.

CHAIRPERSON HEATH: All right.

MR. HILL: I had one suggestion.

CHAIRPERSON HEATH: Yes, go ahead.

MR. HILL: All right, Madam Chair. I'm just,
you know, depending upon I know that, you know -- I'm
also ready to deliberate. I mean, so before we do
that, whether this is a suggestion that goes to the

applicant and the opposition or not, or what your
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kind of thoughts on it again, I don't think that -- I
don't know whether you guys have actually talked. I
know that you're in opposition and we're in
opposition to the original application, and Mr.
Sullivan, you know, what I've seen in past hearings
again is the two applicants get -- I'm sorry, the
opposition and the applicant get together and chat.
Now whether you guys think that's a good idea to do
that now or not, I don't know. All right?

I would tend to think that neither of you are
going to get what you want. That's my opinion at
this particular junction. I don't know whether

that's the case or not and I don't know what you want

to do, Madam Chair. I mean, 1if you guys wanted to
take -- you know, you guys are taking the whole day
off. We've gone -- this has gone on a lot longer

than I thought it was going to go on. And if you
take another 15 minutes to talk amongst yourselves,
see if you can get to something or not, it's up to
you all. Otherwise, I'm ready to deliberate.

MS. BUTANI-D'SOUZA: I would just like to say
that, you know, I am ready to deliberate on this. I
think there's a lot of easy issues that these guys
could have sorted out and I think the fact that the

applicant hasn't attempted to address some of those
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issues gives me limited hope that continuing this
hearing will result in any change here in terms of
where these guys are. I think this is really going
to end up as, you know, I like to do the win/win as
well, but I just don't see it happening here. And I
think given that we've invested such a tremendous
amount of time in understanding this proposal in such
depth, I think it's worthwhile to deliberate on it
now and provide a conclusion to this.

If the applicant wants to come back with a
new proposal, they can certainly do that. But I'm
respectful of the comment that Mr. Toks made that
it's really unfair to these guys to continue to make
them come back and come back every couple of weeks,
and especially when we have an applicant that has had
some difficulty providing things in a timely manner
to allow them time to review. I just don't think
it's fair to these guys to force them to come back
again, you know, and go through this.

I think we need to sort of make a decision
today and i1if the applicant wants to resubmit under a
separate design that addresses some of these concerns
then they can do that but I don't think --

MR. SULLIVAN: If I might ask what the --

MR. HOOD: Madam Chair, hold on. Hold on,
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can I say something Madam Chair?

CHATRPERSON HEATH: Sure.

MR. HOOD: I think that Board Member Hill is
right on target what he's saying. My 17 years of
being down here has worked. They have to come back
and be inconvenienced sometimes. We all do.

I think he's bringing up a good point because
at the end of the day they're the ones who are going
to have to endure and be there. None of us up here
live around there, so what really struck me is the
gentleman's house was being hit. And to basically
say that that is -- and it's being hit now, from what
I understand. So, you know, and to add more adverse
impacts to getting hit instead of twice a month,
maybe seven times a month, I think is just not the
way that this Board or the city should be moving
forward.

But I think if they could work it out, and I
don't have a problem moving forward, but the problem
with moving forward is, we're making the decision for
you. We're making the decision for you. And I don't
think any of us up here are your neighbors. I think
you bring up some good points and I know it might
inconvenience you some more. I know it's all or

nothing. It might inconvenience you a little more.
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But at the end of the day I think you may get more
out of it than what we're probably getting ready to
do. But that's just a suggestion. I'm ready to
deliberate.

But I think that the recommendation by Board
Member Hill, and I've been here long enough to see it
work. Got 17 years, and I've seen it work. People
go out and they come back and somebody makes a
change, a little give and take, and you wind back up
and everybody 1s working together. So I've seen it
working.

If you don't believe me, and I'm not going to
say what school it is now, but just watch the news.
I've seen it work. So, I'll leave that up to the
Board. However, you all want to do it, that's fine
with me.

CHAIRPERSON HEATH: So, I haven't been here
17 years, or anywhere near that, but I have seen this
process work where we allow you to go out, take some
time, come to a conclusion on your own. It may not
work but I think we have to be here for at least a
little while longer anyway. And I would -- hopefully
not much longer, but my feeling is rather than make a
decision now that's going to make somebody unhappy,

we should give you some time to go off and talk as
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long as you all are amenable to that. Take some
time. We can gilive you some space here, somewhere in
the zoning office, and take some time to see if you
can talk through some sort of resolution on any —-- or
part of what's being requested.

MS. BUTANI-D'SOUZA: I just don't see this
issue about density in the alley being resolved. And
I think that's my concern here, that even if they
were to go outside and work through some basic
issues, like trash and height, I don't see that issue
being resolved and I feel like it would be useful for
the Board to deliberate on that; on that question, at
a minimum.

CHAIRPERSON HEATH: We will --

MS. BUTANI-D'SOUZA: Yeah.

CHAIRPERSON HEATH: -- eventually. But I
think, right, it doesn't have to happen at this
moment.

MR. HOOD: Because I think Mr. Proschan
mentioned about, they asked for something to stay in
place about the trash. So those kind of things, even
though it probably could have been worked out before
you got here.

CHATIRPERSON HEATH: Right.

MR. HOOD: But those are the kind of things
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we're looking at. And if you can work out much more
on that, that's fine. But the closer you close the
gap, the less you have to deal with our decision of
the five that don't live around here. That's where I
am. I think the people who are most impacted should
have the most say so on how this thing proceeds.

And I'm sure your client is going to be part
of the good neighbor policy. So let's try it.
Fifteen minutes. We've been here. We've been going
back and forth to the point where I even got confused
with the back and forth because we didn't let you
finish your presentation.

CHATIRPERSON HEATH: I know. All right. So,
we'll give you some time and then we'll call you back
a little later today.

MR. MOY: Madam Chair, if the green
conference room is open the guests are free to
utilize that.

CHAIRPERSON HEATH: All right. Thank you.

MR. HILL: Madam Chair. Madam Chair.

CHAIRPERSON HEATH: Go ahead.

MR. HILL: I just want to make one more
comment also, Jjust to let you guys know that again, I
don't think either one of you are going to get what

you want. And so, you know, particularly the people
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that live in the neighborhood to kind of understand
you know, where you are right now and what you think
you might be able to discuss with the developer and
be really realistic about that. Thank you.

MR. PROSCHAN: Could I simply ask a
mechanical question? If we come to terms on certain
agreements, presumably the applicant needs to submit
revised documents in any case. Do those come before
the Board then would take a decision or --

CHAIRPERSON HEATH: We'll have --

MR. PROSCHAN: -- the Board takes a decision
subject to --

CHATIRPERSON HEATH: Let's not talk in
hypothetical terms.

MR. PROSCHAN: Okay.

CHAIRPERSON HEATH: Let's see what happens
and then we'll decide.

MR. HOOD: Let's make it happen, and then
we'll deal with that.

CHAIRPERSON HEATH: There you go.

MR. HOOD: But I know you all don't --

CHAIRPERSON HEATH: Give us a reason to
revise some drawings.

All right. So we're going to take a quick

break. All right. We'll be back in five minutes.
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[Recess from 1:19 p.m. to 1:37 p.m.]

CHAIRPERSON HEATH: We'll come back to order,
and, Mr. Moy, you can call our next case. We're
going to go slightly out of order and take our appeal
now. Appeal ANC 6B.

MR. MOY: Yes. Thank you, Madam Chair. So,
to the table parties to Appeal No. 19275 of ANC 6B as
captioned and advertised as an appeal of the February
5th, 2016 decision by the Zoning Administrator,
Department of Consumer and Regulatory Affairs to
issue Certificate of Occupancy No. CO 1601252, which
would permit the general office space for counseling
in the C-2-A District at 201 15th Street Southeast,
Square 1060, Lot 47.

As the Board will recall, the Board at its
June 28th hearing, granted the appellant's motion to
postpone or reschedule, or continue to allow time to
respond to DCRA's prehearing submission.

Those filings as well as -- that filing as
well as DCRA's response to the appellants is in your
case record, Madam Chair.

CHAIRPERSON HEATH: All right. Thank you.
Good afternoon. Would you all please introduce
yourselves?

MR. JAYARAMAN: Hi. I'm ANC Commissioner
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Chander Jayaraman, representing ANC 6B.

MR. MAGUIGEN: Good afternoon. My name 1is
Alfred Maguigen. I'm with Andromeda Transcultural
Health.

MS. VALDIVIA: Good afternoon, everyone. My
name 1s Olga Valdivia, and we're the certificate
holder Andromeda Transcultural Health.

MR. LeGRANT: Good afternoon. Matt LeGrant.
I'm the Zoning Administrator from DCRA.

MR. TONDRO: Good afternoon, Maximillian
Tondro with DCRA.

CHATIRPERSON HEATH: Okay. All right. SO
we're going to let each of you speak, but what I'd
like to do 1s give you each five minutes, just to
give highlights. We've read your statements that are
in the record, so that's why I ask for highlights.
Or if you have something else you'd like to add.

And so we'll start with the appellant and
then we can hear from DCRA, and then -- is it
Transdromeda®?

UNIDENTIFIED SPEAKER: Andromeda.

CHAIRPERSON HEATH: Andromeda. Andromeda.
We'll do that. Andromeda Health.

UNIDENTIFIED SPEAKER: Transcultural Health.

CHAIRPERSON HEATH: Got it. That's where I
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got the trans. Okay. I -- okay. Andromeda Trans.

MR. JAYARAMAN: Thank you, Madam Chair.
Since you've read what's been filed I will save that
for a questioning.

But the main point I want to make here today
is that our question is not about Andromeda or their
organization. That's not what this is about. Our
real contention 1is that a substance abuse disorder
treatment facility 1is not properly categorized an
office use.

The Zoning Administrator said that, you know,
there's no other place to put it so we have to just
put it all under office space, and we don't think
that's appropriate.

And in fact, when the certificate of
occupancy was 1issued, the 2016 new Zoning Regulations
had already been approved, and I think the Zoning,
Office of Zoning recognized that there was this
multiple definitions of where this should fall, and
how use categories should be determined.

And so we would state that actually medical
care is the right category that this should fall
into. This is not a travel office. This 1is not
going to an attorney. This is not going to an office

building. This is going to get treatment for a
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medical condition. And as such, it should be treated
that way.

Currently, it is by right so the ANC has no
say in it. In fact, we have more rights to have an
opinion and opine on a second-story rear addition
than we do for any sort of medical care facility that
might go into a particular area.

One of the other points that may not be
directly within this case, but it's related is that,
there is another provider within 400 feet of this
proposed site. In addition, it's also within 1,000
feet of a child care center, an elementary school,
and an elementary public charter school. And within
three blocks away from a middle school and a high
school.

So, at the very least ANC 6B is advocating
that we have a role as representative our community
to be able to provide our input, both to the Zoning
Administrator, but also to behavior health. That's a
side 1ssue.

Specific to this we don't think that
substance abuse disorder, as a medical condition and
the treatment of that is appropriate as to be
categorized under the broad scope of general office

use.
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CHATIRPERSON HEATH: Okay. Thank you. All
right. Mr. Tondro?

MR. TONDRO: Good afternoon, Madam Chair,
members of the Board. Thank you. I'll try to keep
this as short as possible, just hit the highlights.
First of all, I just do want to remind us, or keep us
in mind the fact that this is -- the C of O was
issued under the 1958 regulations and those are the
rules that the Zoning Administrator was held to at
that time. Again, this is about whether the Zoning
Administrator correctly applied the rules, and those
were the rules that were in effect as of that time.

The ZA correctly determined that this was a
general office use. I think we do have to keep in
mind that a general office is a very broad category.
That was the way in which it was created effectively
in the Zoning Regulations. It's not one of the sort
of the more carefully carved out ones. And I've gone
through that in my brief. But just to make sure that
we go through those bullet points.

First of all, I just want to emphasize, this
is a substance abuse counseling center. It's not a
substance abusers home, which is a different kind of
categorized use, and that's one which involves a

residential component. This is not that, so I think
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we really need to make sure to keep that out of our
mind.

Second of all, as I said in the brief,
medical care under the 58 regulations, it only comes
up once in the entire 1958 regulations, and that's as
part of animal care definition for the St. Elizabeth
Zone, which is in a posit here.

I will point out, as I said again, that the
Zoning Administrator looked at an obvious category to
look at, was a clinic, which I will point out is
permitted as a matter of right in the C-2-A Zone,
along with a hospital and a sanatorium. Those are
allowed uses, permitted uses with no ANC input. So I
understand where the appellant is coming from, but I
do want to point out that this is not his objection,
as understandable as it i1s, would also apply to a
hospital or a clinical or a sanitarium.

However, the ZA determined that it's not a
clinic, precisely because it does not provide medical
services as the Andromeda themselves can testify
further later on in terms of their services, this is
only a counseling center. There's no medical
treatment or diagnostic equipment or practice done on
site. For a similar reason therefore the ZA

determined it wasn't a medical office, which is a
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subcategory of general office use, and I would again
point out that the fact that medical office exists as
a subcategory general office implies that that is a
proper location for a kind of use that is on the
edges of what -- of a healthcare broad sort of a
role.

Finally, as I did say, I pointed out that the
particular BZA appeal that was called up by the
appellant I think is in a posit that was a very much
more intense use as a child -- basically an adult
version of a child development center. There's a
category that already existed at the particular time.
It was clear that that was not an office. I don't
think that's relevant here.

Finally, just to point out the issue the
appellants just raise, again, the issue they raised
in the first brief which is the -- I believe he's
referring to the proposed use by community action
group for a similar counseling center nearby. We
have no information as to whether that -- as I said
in my first brief, the ZA had no information as to
whether that was -- the permit was issued, whether
they're going to build anything, what they're doing.
That's not something that the ZA has the authority to

be able to consider at this particular time.
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So I think those are the highlights, but what
I wanted to do at this point 1s to turn over 1f T
can, offer as just for a brief testimony, the ZA
himself at this moment as an expert witness.

MR. LeGRANT: Thank you, Max. Members of the
Board, I Jjust wanted to note, and these points were
covered in our briefs. But I think that the key
thing here, this is a continuation of an office use,
so there is no change in use and that's the level of
analysis that my office undertook in reviewing the C
of O application.

A technical point, there was a -- I think the
appellant raised, well, it's not a change of
ownership. Well, utilize at DCRA, when a tenant
turns over in a space and it's not a change of use,
which is the case here, it's the continuation of an
office use, 1is that the category of C of O process
that we use, the form says change of ownership, but
it also encompasses when a tenant changes, which is
often the case. I can say approximately two thirds
of the C of Os that DCRA processes are change of
ownership, where it's a change in the tenant going
in, a continuation of a use. It's a very, very
common pProcess.

Max already noted how this is distinguished
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from a medical use, a medical care use, because of
the counseling aspect. There's no medicines being
administered. There's no injections being —--
occurring or anything like that. And finally, it's
not an assembly use. I think one of the questions
was, why wasn't the C of O called out an assembly
number? There's a box on the C of O form that has a
number and it says maximum occupant load. That
applies to assembly uses.

And this is not classified as assembly use,
so that box in this and other cases like a flat or an
apartment flat that doesn't have a number of persons
is not, you know, filled in with a number of persons.
So that's the only points I want to make.

Again there was, I think, covered very
clearly in the brief, that was filed with the Board.

CHAIRPERSON HEATH: All right. Thank you.
So, we can now hear from Andromeda. Did one of
you —-—

PARTICIPANT: [Speaking off mic.]

CHAIRPERSON HEATH: Okay.

PARTICIPANT: [Speaking off mic.]

CHAIRPERSON HEATH: Right. Okay. So if one
of you representing Andromeda could be the person

making the statement?
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MS. VALDIVIA: Good afternoon, everyone. So,
this 1s just so you guys are actually a little bit
aware of what we are actually -- type of services
that we are going to be providing. Like Mr. Tondro
said, we will not be providing any type of medical
services or medical procedures. This is straight
counseling.

We received our certification from the
Department of Behavioral Health about two months ago.
Three months ago. So, right now basically what we're
doing is counseling for the community that actually
needs the services.

CHAIRPERSON HEATH: Okay. And is this one on
one counseling?

MS. VALDIVIA: Yes. Also group counseling as

well.

CHAIRPERSON HEATH: Okay. And so by group
this is -- because Mr. LeGrant mentioned that this is
not assembly. So when you say group, what size group

are you talking about?
MS. VALDIVIA: Up to 10 people.
CHAIRPERSON HEATH: Okay. Okay.
MS. VALDIVIA: In a group session.
CHAIRPERSON HEATH: Okay.

MS. VALDIVIA: Uh-huh.
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MR. LeGRANT: I guess I'll note that the
assembly use aspect on a C of O is not a zoning
aspect. It's a building code aspect. And as the
Board may know, when DCRA issues a C of O it's a
statement that it's found compliance with the
building code and the Zoning Regulations.

And typically an assembly use is a threshold
of like 50 persons and then we have to, you know, at
a building permit stage, have to worry about exiting
and fire safety.

CHAIRPERSON HEATH: Sure. That makes sense.
Okay.

MR. JAYARAMAN: I'm glad the Zoning
Administrator pointed that out because if you look at
actually the building codes, this is office use B.
And if you look in the building codes it specifies
what use codes there are. And this type of use 1is
actually much more closer related to a category I,
which is the categorized into more like an outpatient
treatment facility, childcare. They group those
together where as it does say clinic, but it
specifically says clinic, as defined in the current
regs, includes a medical doctor or a dentist.

I would also point out that this building

initially, in 1947, was a restaurant. And it

OLENDER REPORTING, INC.
1100 Connecticut Avenue NW, #810, Washington, DC 20036
Washington: 2028981108 « Baltimore: 4107523376
Toll Free: 8884453376



170

remained that way until 1973 -- I'm sorry, 19 --
2007, when 1t was changed to an office building
zoning. And so the original 19 -- when the 1958
zoning codes were established it was, and continued
to be beyond that, was a restaurant and not office.

MR. TONDRO: I'm not sure where we're going
in terms of --

CHAIRPERSON HEATH: Sure. Yeah.

MR. TONDRO: -- the order.

CHAIRPERSON HEATH: So what I'd like to do
is, before we hear from you all, I'd like to take

questions from the Board if there are any based on

the statements that we've heard. And if there -- go
ahead.

MS. BUTANI-D'SOUZA: I'm just -- can you just
recap for a second the use by -- the general office

use 1s a use by right, correct?

MR. TONDRO: Yes, it is a matter of right
use, yes.

MS. BUTANI-D'SOUZA: Okay. And in your brief
you mentioned that this 1s not overseen by a doctor,
but of course a psychiatrist is a doctor. So can you
help me understand -- I mean, a psychiatrist, or say
it's a medical degree with a four-year residency,

which is longer than --
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MR. TONDRO: Yes. No, you're absolutely
correct. Yes, I included that as the supervisor
of -- as I understand it, and maybe the Andromeda is
better equipped to respond to the specifics of this.
But the Andromeda has two centers that are substance
abuse counseling centers like this one. This one,
and one other one. And then in addition they have an
affiliate organization that is where they have all
the medical treatment that's provided. If there's
any referral that's needed, then it's referred out
to, that's a different site in another part of the
city.

All three are overseen, as I understand, by
Dr. Guzman, who was here earlier but unfortunately
because of the time had to go to see patients.

So the issue is that there is a -- what I was
trying to say 1is, there is nobody providing medical
services at this particular site. However, it is one
of a constellation that is of which I understand, the
overall organization 1s overseen by a psychiatrist.
So I just wanted it called out so that we're all
clear that there was somebody with a medical degree
involved, but not in terms of providing those
services on site. Is that clear?

MS. BUTANI-D'SOUZA: Thank you. I have one
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question for the appellant. So, can you just,
setting aside these questions of use category and
things like that, can you just articulate what your
concern 1is about having this facility in your
neighborhood?

MR. JAYARAMAN: Yes. I think the concern
that we have as an ANC is the concentration. There
was an existing provider at a building that was
constructing a building at the time of this
application. And the concentration of two nearly
identical providers, Level One and Level Two
services, within 400 feet of each other is a concern.

And what's right in the middle of it is a 24
hour, seven day a week, 7-Eleven. And it's already
caused enormous concerns amongst the neighborhood.
Particularly when you have an area which 1s primarily
residential. Every building next to it, around it,
is residential with lots of young children and a
daycare facility.

So that's the core of the concern that this
kind of concentration in an area which used to have a
lot of murders right down the block, has finally
started to turn the corner and become very family-
friendly, is now reverting back to -- potentially

reverting back where -- that a cause of concern for
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our residents in that area.

CHAIRPERSON HEATH: There was you made one
point where you said that you described this as a
treatment disorder clinic.

MR. JAYARAMAN: Yes.

CHATIRPERSON HEATH: But then Mr. Tondro
pointed out that a clinic is an acceptable use in
this zone. So whether it's a clinic or 1t's an
office, this use can happen here. So, you know, I'm
trying to understand really how we address your
issue.

MR. JAYARAMAN: I think what we're trying --
what we're looking for is for the BZA to really
clarify where does a substance abuse or outpatient
treatment facility fall within the use categories?

We do not believe it's an office. There are
other categories. And specifically as defined, you
know, this is an outpatient treatment facility.
People come in, there's a coordinated level of care.
It's not something I could -- I couldn't go in there
and do counseling. It's very coordinated, very
organized, to treat a particular disorder. And
that's a medical condition treated by professionals
who are certified. Now managed by a doctor, but

certainly the individuals providing the direct
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treatment have to be certified in a certain way
otherwise they wouldn't be prudent.

CHAIRPERSON HEATH: That's pretty similar to
a clinic, right?

MR. JAYARAMAN: It can be. You know, if you
categorize it even as a clinic, there are some
restrictions on the size. There are size limitations
of 25.

CHAIRPERSON HEATH: Twenty-five?

MR. JAYARAMAN: People, within the facility.
And there's along with that, also have parking
requirements that are associated with it.

CHAIRPERSON HEATH: So if they had some sort
of restriction on the -- or were to create theilr own
restriction on the number of people who were in this
facility at any given time, would that satisfy
your —-- the heart of your concerns?

MR. JAYARAMAN: That would go a long ways,
and I think we're also looking forward where we have
another applicant potentially coming forward and
trying to establish the same thing, but on a much
greater scale. Probably two to three times larger,
400 feet away.

CHATIRPERSON HEATH: Okay.

MR. JAYARAMAN: And so we would like clarity,
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both from our perspective, but also from the head of
DCRA who welcomed this case to get a reading from the
BZA about what is appropriate.

CHAIRPERSON HEATH: Okay.

MS. BUTANI-D'SOUZA: Mr. Tondro, can I ask a
couple questions of you? So, okay. So you said that
a clinic is by right under an office use. Sorry, a
clinic is also by right in C-2-A, similar to an
office use.

Now, what Mr. Raman has said is that if this
were to have been classified as a clinic then there
would be parking requirements. And so I would
imagine that where we're hanging our hat is that if
there were parking requirements this building doesn't
have parking. Is that correct? So, it wouldn't meet
the requirements of that use category?

MR. TONDRO: As I understand, that is
correct. There would have been -- there would be
other options for parking, presumably whether through
the BZA or a request for relief to have off-site
parking or some other means, I assume.

MS. BUTANI-D'SOUZA: Okay. So they'd have to
get relief for parking?

MR. TONDRO: I do believe so, yeah. I will

point out, as I said in my first brief, I stated in
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my first brief that the definition of clinic does
include a whole bunch of more intense uses, and
therefore I think has the parking associated with it.

The reason I brought up clinic in this case
is to point out that in response to appellant's
argument, that the ANC has a right and should have a
right to weigh in on it. That the Zoning Commission
in adopting the regulations for the C-2-A District
did not feel that even a clinic, which I think
everyone would agree is a more intense use, required
the weigh in of an ANC or the Board. So I'm just
trying to say this is a much less intense use.

MS. BUTANI-D'SOUZA: Can you help me
understand? I don't really understand the argument
that this is a less intense use. I suppose 1if you
could just back up a little bit and define why a
clinic would be different from a center for therapy
that's overseen by a doctor to treat a disease.

MR. TONDRO: The use itself, the full title
of the use, the clinic is a hospital, sanitarium, or
clinic. So that's, I think, probably more where I'm
relying on. In other words, a hospital is an allowed
use in the C-2-A District without ANC weigh in.

MS. BUTANI-D'SOUZA: But I guess what I'm

more trying to understand is why this is not a
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clinic, because obviously a hospital, a sanatorium,
and a clinic are very different. So —--

MR. TONDRO: Sure. Right. I have my first
hearing statement and I'll just read it to you if
that's -- it's from the definitions of clinic, which
is Section 109.1. "A clinic is a building or a part
of a building in which members of the medical or
dental professions are associated for the purpose of
conducting a joint practice of those professions.
Each clinic shall contain a diagnostic center, and in
addition may contain research, educational, minor
surgical, or treatment facilities, provided -- "

MS. BUTANI-D'SOUZA: I'm sorry. Can you slow
down?

MR. TONDRO: I'm sorry.

MS. BUTANI-D'SOUZA: Diagnostic center. What
else?

MR. TONDRO: So, "It shall contain a
diagnostic center, and in addition may contain
research, educational, minor surgical, or treatment
facilities, provided that all the facilities are
limited to the treatment and the care of
outpatients."

MS. BUTANI-D'SOUZA: May contain research

education and treatment facilities.
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MR. TONDRO: Minor surgical or treatment
facilities. Yes.

MS. BUTANI-D'SOUZA: Okay. So, and you said
that it is -- so the first part of that was, it's
under the direction of a medical or dental doctor.
Okay.

MR. TONDRO: 1It's a building or part of a
building in which members of the medical or dental
professions are associated for the purpose of a
joint --

MS. BUTANI-D'SOUZA: Okay. So I think we can
agree that we've said that a psychiatrist is a member
of the medical profession, correct?

MR. TONDRO: Sure. Yeah.

MS. BUTANI-D'SOUZA: Diagnostic center. So
let's set that one aside. And then because you said,
"It shall contain a diagnostic center. And it may
contain research, education, or treatment."

MR. TONDRO: Uh-huh.

MS. BUTANI-D'SOUZA: Seems to me that
arguably therapy i1s a treatment so that 1s there. So
I think the real question comes down to whether or
not this contains a diagnostic center, because it
says the regulation shall contain --

MR. TONDRO: I think that is certainly the
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easiest way of addressing the issue, yes, because it
1s a shall contain. Yes.

MS. BUTANI-D'SOUZA: Okay. So then my, I
guess, I don't know, this seems to be a fairly
technical question about whether there is diagnoses
that occur during therapy. Or during counseling, and
I guess that's a question for either Dr. Guzman or
for you guys.

MS. VALDIVIA: ©No. Not within that facility.

MR. HOOD: So let me just ask, what kind of
counseling is given, then? What am I there for?

MS. VALDIVIA: Pretty much -- it all depends
on every individual circumstances or needs. You
know, 1t could go anywhere from, you know, the --
yeah. We, like he mentioned, we have a Level 2 and a
Level 1, which is intensive or non-intensive. So it
goes from cycle and vocational counseling, and group
counseling. As well as social services. If someone
is in need of, you know, helping find a Jjob or
something that will make the recovery more stable and
something that will help them maintain.

MR. HOOD: $So it's tied to wrap around
services, more or less.

MS. VALDIVIA: Yes.

MR. HOOD: That's the word we use here in
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this city.

MS. VALDIVIA: Yes.

MR. HOOD: Wrap around services.

MS. VALDIVIA: Uh-huh.

MR. HOOD: But when I leave there, I'm
leaving there with some kind of conclusion, or
something to help me, which is tied to whatever my
situation 1is.

MS. VALDIVIA: Correct.

MR. HOOD: ©Now let me just say this,
Commissioner. What I would suggest, because I hear
often from different people that what the Zoning
Commission thought, and so I have to think, was I
there that day? But anyway, let me just say this. I
would suggest that you may petition the Zoning
Commission so we can see 1f we need to clarify that
because there's a lot of things in the code that we
deal with. Maybe we do need to reexamine that like
we reexamine some other things on Thursday night.
So, you know, I would suggest that you do that. The
Board of Zoning Adjustment just goes by whatever the
Zoning Commission puts out and they make the
interpretation upon us, so if we need to specify and
clarify that, then maybe we'll do it.

I'm not sure if I'm with you all, though,
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because I'm sure that the counseling you're giving,
because I know counselors, it's tied to something.
I'm not just there to get counseling. Counseling on
what. And I'm not trying to get into the specifics.
I'm being counseled on what, and what is that being
counseled to? What kind of advice am I getting?

And let me ask this, Mr. Tondro, you
mentioned there's no medication administered and all
that. I understand that. Are there prescriptions
written?

MR. TONDRO: As I understand, no.

MR. HOOD: Okay.

MR. TONDRO: $So, and just I think a couple
issues. First of all, I think it's helpful to
remember in this particular case, this is sort of an
outlier as 1t were. It's one of the last remnants
because this was a C of O that was issued under the
'58 rules. So to the extent that the appellant is
worried that there will be another facility opening
up at some point in the future, as of this time it's
under 2016 regulations. Whatever C of O comes
through.

So that goes to I think your point, Chairman
Hood, in terms of the fact that you know, there may

be an opportunity to look at the regs to see if there
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needs to be additional -- if the Zoning Commission
feels there needs to be additional safeguards or
something in there. But I do think that the medical
care that was brought up by appellant, that category,
that whole use category is in the 2016 regs. 1It's
just not in the '58 regs, which is the subject of
this appeal. So I think that's just something I want
to —-

MR. HOOD: Right. And, Mr. Tondro, you know
the '58 regs have been amended many times since 'D58.
And if this was an issue we probably should have
dealt with this a long time before now.

But I expected to hear a lot -- especially
with this moving from the '58 to the 'l6, I expected
to hear the transition and I know there's some
growing pains. I understand that. But I'm just --
we're getting to these things and I understand that
we're getting to the things for 'l6 which we need to
address. But some of this stuff I believe we should
address when we did those amendments in '58. And I
will tell you, the Zoning Commission has a lot on
their plate. A lot.

And we can't remember. And people, like you
just mentioned, the Zoning Commission -- what I would

like to suggest from here going forward, always look
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at the transcript. You know, sometime what our
intent was doesn't always come out. That's why we're
having this meeting Thursday, so we can revisit some
things because we have a lot that we have to look at.
So, enough said on that. Thank you.

MR. TONDRO: And if --

MS. BUTANI-D'SOUZA: I have a -- so I'm just
-—- I Googled, because again I think there's -- my
concern here is that the Zoning Administrator's
office is not properly thinking about medical versus
nonmedical, because a psychiatrist again is medical
and mental disorders are medical issues.

So I Googled, because I happen to have
internet here, what a mental illness diagnostic
center is. And I happened to come upon the website
for the Mayo Clinic where it talks about a doctor --
to determine a diagnosis and check for related
complications you may have a physical exam, which
we've said is not happening here, a lab test, which
we've said is not happening here.

But then it says, a psychological evaluation.
A doctor or mental health provider talks to you about
your symptoms, thoughts, feelings, and behavior
patterns. You may be asked to fill out a

questionnaire to help answer these questions.
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So, I suppose to me it seems like you're
walking a very fine line when you're talking about
one-on-one counseling. And I don't know if this is
the point that Chairman Hood was getting to, but it
just seems to me that, "Shall have a diagnostic
center -- excuse me. This really, it -- I just don't
see how there's no diagnosis occurring here."

MR. JAYARAMAN: If I could also point out
that Andromeda does do referrals. In fact, they
can't just take in clients. They have to make that
and make a referral to behavior health to then get
certified to receive treatment and come back. So
there is an initial diagnosis that's made, whether
it's one of the forms that you've stated, or another
form that they've, you know, come up with themselves.

But they determined that there's an issue,
that their services can help benefit this individual,
and they make the referral to behavior health, who
then you know, ties it to the payment, and it comes
back.

MS. BUTANI-D'SOUZA: Okay. I understand. I
guess my question is more, when you're deciding
between an office categorization and a clinic
categorization, can you help us understand why you

feel like this was -- because again, I think it's a
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fine line, why you think it's closer to office than
clinic.

MR. TONDRO: If I can respond very quickly to
that? I think the thing we have to remember is what
activity goes on on this particular site? So the
issue in terms of the role of DBH sending the clients
to this particular center, that diagnosis that
proceeds 1t may be done off site. You can ask
Andromeda, but it i1s our understanding that if there
is that, that's done off site at the medical center
or someplace else. But this is only the place where
they provide the treatment.

And so I think we really want to focus, I
think, on this particular, the use of this space
because that is what the certificate of occupancy 1is
for and there may be a portion of an overall, but
it's not the overall that's being done in that
particular area.

MS. BUTANI-D'SOUZA: But so, I mean, this --
your definition says, 1t may —-- "It shall contain a
diagnostic center and 1t may contain treatment." So
it contains treatment. I think we can all agree that
it contains treatment. So it just seems to me that
it's -- you almost, you have elements of the clinic

definition here and almost -- I'm not seeing any
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elements --

MR. TONDRO: It says it doesn't --

MS. BUTANI-D'SOUZA: -—- of the office
definition is where I'm getting at. So that's why
I'm trying to understand --

MR. TONDRO: So I guess the question -- and
I'1ll let the Zoning Administrator go to that. But
again, I think the question is what is the difference
if it's a psychologist or a career counselor or
somebody, or a life coach that comes in and you have
a one on one relationship? I think that's generally
an office use.

MS. BUTANI-D'SOUZA: Well, there is quite a
difference between a psychologist and a psychiatrist.

MR. TONDRO: Absolutely.

MS. BUTANI-D'SOUZA: And again, this 1is
overseen by a psychiatrist, which I think is
compelling. I mean, this is a medical doctor. 1It's
not a therapist.

MR. TONDRO: Yes. I think again, however,

the point in terms of the analogy here, I think

there's a couple different issues. First of all,
clinic shall contain a diagnostic center. I don't
think we can -- we can wordsmith our way around it

but that was what is in the regs. That's what the
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Zoning Administrator had to deal with.

Separately I think is the issue that the
office use does contain uses that are very similar in
terms of counseling. That's the point in terms of
it's sort of a two-prong aspect to it. Does it fit
into a clinic? Does it fit into an office?

Again, as I said, the general office use does
have as a subcategory, a medical office. It's not
very well defined in the current regs, but there is
that idea that within the category of general office
use there is a subcategory called a medical use; a
medical office. And that's similar to and analogous
to that is also counseling that can occur, whether
it's of a life coach, a career coach, whether it's a
psychologist. But where there are very similar -- a
tax accountant that's providing a consultancy
information, that I think is actually not quite as
different as what is being provided here.

But let me turn over -- turn the mic over to
the Zoning Administrator.

MR. LeGRANT: Okay. So a couple points.

One, Max noted -- he didn't really get to finish the
definition of clinic but one of the salient points of
clinic that it's a building or a part of a building

for members of the medical and dental profession.
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And I will not at all deny that a psychiatrist is a
medical professional. But are associating and
conducting a joint practice. And the definition goes
on, "The term clinic shall be limited to those
buildings in which the joint practice of all medical
-- of medical and dental professions conducted in
such a manner that all fees for services are
established by and paid to a common business office
without direct payment of the fees to individual
practitioners shall not include the building which
separate and individual practice of the above
professions is conducted."

So the idea of the clinic, and the story I
heard, rightly or wrongly, was that it was deemed --
it was written approximately, I think, 30 years ago,
in the context to allow I believe in some of the
Districts, the public housing projects that were
federally funded that wanted to have a medical clinic
component tailored to allow in an R-4 and above zone
as a matter of right. And that was written
specifically.

But I've always viewed clinic as this joint
practice, multiple professions that has at least a
diagnostic center and these other elements, in my

view a more robust medical facility.
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Now, to differentiate a medical office from a
general office, which the only distinction 1s the
parking, there is no medical office use called out
separately and treated regulatory differently. It's
an office use is allowed as a matter of right in C-1
of all and above, and the only one you could do in
ZR-58, the old Zoning Regulations, that medical
office 1is differentiated for parking purposes.

MS. BUTANI-D'SOUZA: So again, you have a

parking requirement i1if this was designated a medical

office?

MR. LeGRANT: Yes.

MS. BUTANI-D'SOUZA: So you're saying that a
medical -- are you saying that a medical office would

have been a more appropriate designation than an
office?

MR. LeGRANT: No. No. What I'm saying, what
I've said about the clinic --

MS. BUTANI-D'SOUZA: Okay.

MR. LeGRANT: -- which that came up.
Secondly, what is the difference between a medical
office and a general office? The code gives us no
guidance. There is no definitions of office, nor
medical office in the ZR-58 regulations.

So the practice that I applied in my ten
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years as zZoning Administrator is what is a medical
office? And medical office to me has components of a
physical aspect. There's medicines being
administered. There may be physical examinations.
There'd be medicines injected. There is sometimes
labs on site. And we all know in our own personal
experience, myself included, I go to many doctors.
They make a lot of money off me. And that use 1is
universally not only District of Columbia but
throughout the country recognizes a use that has a
much higher level of demand of traffic and parking.
So that's where the parking regulations are
differentiated and higher for a medical office,
because there's a huge turnover and an intensity of
use.

I believe that a counseling use that
Andromeda and other uses that have come before my
office, i1s qualitatively different than a medical
office. That it's the appropriate use category is a
general office because it's a counseling. There's
not a physical examination. There's not injections
being administered. There's not a lab on site.

And with all that together I felt that the
appropriate category was general office.

MS. BUTANI-D'SOUZA: So you don't think that
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this has a demand profile that's more similar to a
medical office than to a standard office where you
have a set number of people who -- I believe that
Andromeda testified that they have counseling
sessions of up to 10 people at a time. To me that --
again, this is just my impression that that actually
would be more similar to a doctor's office where
you'd have a waiting room that could have you know --
I mean, 10 people in a waiting room would be quite a
lot in a waiting room. I'd say that that's a very
high intensity of use.

MR. LeGRANT: Well, I -- we can speak to
Andromeda as to the extent of how much one-on-one
counseling versus group counseling. In my
experience, I certainly work in a general office
building, I have groups of people come in for
meetings. Probably 10 is a lot of people, but I have
a constant stream of people that come in and that the
size of the group generally may be less than 10. But
as an example, a real estate agency as another
illustration of an office has a lot of people and on
an open —-- on a certain date they may have a lot of
people come in for looking at listings and so forth.

So, I just, that's where I've come down on

this one. I believe that the qualitative difference
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is not only the volume of people, but the physical
aspects that occur in a medical office use to
differentiate a general office use. Not only,
frankly, for the customers, but for the staffing,
medical offices. As I've seen there's always a lot
of people that staff the nurses and the technicians
and receptionists and medical professionals is
qualitatively a more intense use.

MR. HILL: I'm sorry. Just for my own
clarification again.

So, Mr. Tondro, the clinic is a matter of
right, correct?

MR. TONDRO: Yes.

MR. HILL: And so what gets kicked into it is
the parking.

MR. TONDRO: Yes.

MR. HILL: Correct? And right now, and
Andromeda, Andromeda? And how -- I know I read it in
the record, but how many patients again and how many
people on site at one time?

MR. MAGUIGEN: So, our capacity is a total of
20.

MR. HILL: Okay.

MR. MAGUIGEN: At any given time.

MR. HILL: Okay. And, Mr. Commissioner, at

OLENDER REPORTING, INC.
1100 Connecticut Avenue NW, #810, Washington, DC 20036
Washington: 2028981108 « Baltimore: 4107523376
Toll Free: 8884453376



193

one point you were talking about like a smaller
number. You were -- there was more of an -- 1f 1t
were a clinic you thought it were going to be a
smaller number or something?

MR. TONDRO: ©No, I was saying that the
limitation would be 25. So which they are under in
this case. However, I think looking forward I think
there will be another use. Not in this facility but
related, very similar, which will have three times as
many number of people claiming the same type of
usage, general office use, which it won't be.

MR. HILL: But another use, not this
particular applicant.

MR. TONDRO: They certainly can increase
their number by applying to Behavioral Health. At
this time, they're limited currently. But what
happens going forward is undetermined at this point.

MR. HILL: I see.

MR. TONDRO: So they could have additional
people.

MR. HILL: Thank you.

MS. BUTANI-D'SOUZA: So, just so I
understand, the medical office, there's also a
parking component to that as well. So again, if this

had been classified as a medical office under '58
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rules it would have required BZA relief for parking.
Is that correct?

MR. TONDRO: No. The difference 1is that
medical offices is a subcategory of the general
office. The general office has, I can't remember

off-hand the requirement, one per X number of square

feet. And the medical office, which is therefore
subcategory, has double that requirement. That's
all.

MS. BUTANI-D'SOUZA: Double the parking per X
square feet?

MR. TONDRO: Right. Of the general office
use.

MS. BUTANI-D'SOUZA: Okay. So in this case
would this tenant be allowed to occupy this building
without BZA relief if they were classified as a
medical office use?

MR. LeGRANT: If they could not provide the
parking they would have -- one of the alternatives
was to seek relief from the parking or place parking
elsewhere that would both require BZA relief.

MS. BUTANI-D'SOUZA: Do we know what the
square footage is of the space, and whether we
trigger the parking requirement?

MR. LeGRANT: The square footage is, I just
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noted that it's 2,463. ©No, 2,863 square feet. I
believe the first 2,000 square feet are exempted from
office. So the increment then -- my guess, I didn't
do that analysis but my guess would be two to four
spaces might be the shortfall in that scenario.

MS. BUTANI-D'SOUZA: Okay. And the building
doesn't have two to four spaces.

MR. LeGRANT: I don't believe it does.

MS. BUTANI-D'SOUZA: Okay. Thank you.

MR. HILL: Mr. LeGrant. I'm sorry, if you
could just again, and I know it's in the record, just
quickly walk me through again how you get to general
office?

MR. LeGRANT: Okay. So, 1n this case the
only question at hand was should it be medical office
or general office? And as a general office activity
that I believe that is appropriately classified as
is, did it have any elements of a -- does it have
elements of a medical office use? And the medical
office, albeit, not defined in Zoning Regulations, my
practice has been to look at that use to see if it
involves typically a physical medical services. Does
it have examinations where people are being
physically examined? 1Is there medicines being

administered? 1Is the -- are injections or lab tests
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being run, blood being drawn, and then the amount of
support personnel that associlated is like a doctor
with a nurse and a lab technician.

Usually it's pretty straight forward. You
know, people come in and say, I'm a doctor's office
and I have this. Or I'm a clinic, and then we know
how to categorize them. And the ones where I have to
make a judgment call is, do you have enough elements
of a medical office to trigger, 1in this case, 1in the
regulatory case, a parking requirement?

MR. HILL: Okay. Thank you.

MS. BUTANI-D'SOUZA: How do you evaluate non
-- so the examples that you gave are medicines,
injections, labs.

MR. LeGRANT: Yeah.

MS. BUTANI-D'SOUZA: Which are -- I don't
know what the right term for it is, but they're sort
of pills, essentially, or items that you ingest in
order to receive treatment for your --

MR. LeGRANT: Yeah.

MS. BUTANI-D'SOUZA: So how do you evaluate
treatments that are not medicine? So, for example,
because this is treatment of a disease that is
therapeutic. I mean, there is --

MR. LeGRANT: Right.
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MS. BUTANI-D'SOUZA: Physical therapy is
another example of one where you're not getting
medicine per se.

MR. LeGRANT: No, so —-

MS. BUTANI-D'SOUZA: So how do you kind of --

MR. LeGRANT: Yeah, so right. There's not --
there are practitioners, physical therapists.
There's the range of alternatives.

MS. BUTANI-D'SOUZA: Chiropractors.

MR. LeGRANT: Chiropractors.

MS. BUTANI-D'SOUZA: Although they're not
doctors.

MR. LeGRANT: Right. And I would use the
same test as I've listed out here. Is there an
intensity of activity that is typically, in my mind,
associated with the physical, medical, use with the
attributes that I've described that differentiate
that from either a verbal exchange, or if it's a,
like a chiropractor where they're simply, you know,
manipulating a spinal thing?

I have to look at them case by case because
the code is not -- at least the code we had didn't
provide any real distinction. But in the subject
case I felt comfortable because it was a verbal

exchange, i1t was one-on counseling and albeit, up to
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10 people. I would call a small group counseling.
It appeared to be -- fall on the side of general
office instead of medical office.

MS. BUTANI-D'SOUZA: Is there a common
business office for Andromeda? In other words, do
you take payment in one place? And do psychologists
practice there?

MS. VALDIVIA: Yes. That will be at our main
office, which is a clinic, and that is off of 1,400
Decatur Street in Northwest.

MS. BUTANI-D'SOUZA: Okay. But you have, at
this site, are you going to have therapists and
psychologists?

MS. VALDIVIA: No.

MS. BUTANI-D'SOUZA: So who was providing the
counseling?

MS. VALDIVIA: Certified addition counselors.

MS. BUTANI-D'SOUZA: Addiction counselors.

MS. VALDIVIA: Yes.

MS. BUTANI-D'SOUZA: Okay. And is addiction
counseling considered medical treatment?

MS. VALDIVIA: No. No. They don't hold a
medical license.

MS. BUTANI-D'SOUZA: Okay. But it's

treatment for a disease?
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MR. MAGUIGEN: I think it's more.

MS. VALDIVIA: You know, it --

MR. MAY: I think it's the language that
we're using causing the confusion.

CHAIRPERSON HEATH: Make sure you're taking
into your mic.

MR. MAGUIGEN: Sorry. I think the language
that we're using 1is what's making it confusing
because it's more case management and more wrap
around services as Member Chairman Hood kind of
alluded to. That's more of the service.

A typical client would go through an intake
through Department of Behavioral Health. They would
come to us for an assessment. And then the
assessment we will determine whether it's Level 1 or
Level 2 type of service. But the Level 1, Level 2
type of service 1s case management services.

So, clients having trouble with alcoholism,
so what are the barriers to that client to being
successful? We will work with them on those kind of
lesson -- those barriers. So, whether it's housing.
Whether it's employment. Whether it's stable kind o
living arrangements, food. So, our team will work
with them to kind of satisfy those pieces, which is

case management; which is counseling.
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The counseling piece to that, we also offer a
curriculum for them to attend groups. And it can be
money management. It can be related to health. Like
we have a module that focuses on STDs and HIV and
AIDS. We have housing, the other pieces.

So I think the language that we're using
whenever we're saying treatment, and pieces like
that, i1t's not what I would consider treatment like.
I consider like chemotherapy a treatment. This 1is
more kind of case management, education, and kind of
counseling because we are limited in our capacity of
what we can do. We have to refer out for any medical
type services.

Luckily with Andromeda we have a medical
component so we refer them to our 1,400 clinic; that
site. But I think that we're -- the language is a --
is what's making this confusing. And we don't look
at it as treatment.

MR. TONDRO: Just as I understand, too, I
think there are different organizations, corporate
entities between what is providing the counseling
here and what is the center. Is that right?

MR. MAGUIGEN: Right.

MR. TONDRO: May want to --

MS. BUTANI-D'SOUZA: What is Level 1 and

OLENDER REPORTING, INC.
1100 Connecticut Avenue NW, #810, Washington, DC 20036
Washington: 2028981108 « Baltimore: 4107523376
Toll Free: 8884453376



201

Level 27

MS. VALDIVIA: That i1s just the intensity of
how many times a week the client needs to receive the
services, and how long they need to be in a program.

MR. MAGUIGEN: 1It's something that's not --

I'm sorry. It's something that's not determined by
us. It's determined by Department of Behavioral
Health.

MS. BUTANI-D'SOUZA: Okay. And does this --
Level 1 1s more intensity? Or Level 2? Level 2 1is
more intensity, okay.

MS. VALDIVIA: Level 2 is more intensity.
Yep.

MS. BUTANI-D'SOUZA: And you provide services
only for Level 17?

MS. VALDIVIA: Both.

MS. BUTANI-D'SOUZA: For both.

MS. VALDIVIA: Yes.

MS. BUTANI-D'SOUZA: And you said that there
is an intake form that's done by the Department of
Behavior Health, and then there is an assessment
performed. Where is the assessment performed?

MS. VALDIVIA: The initial assessment is
performed at the Department of Behavioral Health.

MS. BUTANI-D'SQUZA: So the intake is
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performed at the Department of Behavior Health and
the assessment i1s performed at the Department of
Behavior Health?

MS. VALDIVIA: No, the assessment, the
initial assessment is performed at the Department of
Behavioral Health. The intake is performed at our
facility. And that is pretty much, if we're asked to
make sure that between the time they went to the
Department of Behavioral Health and the time that
they came to us, nothing has changed. Either
increased or decreased the level of care that was
determined at Department of Behavior Health.

MS. BUTANI-D'SOUZA: And is that done at your
1l4th Street facility, or 1is that done at this
facility?

MS. VALDIVIA: That is done at the facility.

MS. BUTANI-D'SOUZA: Okay.

MS. VALDIVIA: The -- yeah.

MS. BUTANI-D'SOUZA: And, I'm sorry. Mr.
LeGrant, so the intake process that she's describing
where they determine whether anything has changed and
a more intense level of counseling is required, does
that, in your view, constitute a diagnosis?

MR. LeGRANT: I don't believe so. You know,

in terms of diagnosis and I'd have to look at the
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dictionary definition of that, frankly, but to me
that 1s taking -- that is assessing an individual to

categorize or identify a malady, right? An illness

of some type, whether it's physical or not. So, I'm
not seeing that to date that -- so doing an intake
service provides a diagnostic function. Maybe

Andromeda can speak to that.

The only other point I'll note that this
is -—— I'm similarly faced with the distinction when
an educational facilities and tutoring facilities,
and what is the -- people do a lot of one-on-one
tutoring and small group tutoring. At some point if
it turns into a class where you're a large group
people, then it turns into a, maybe a private school
or something. So I'm also faced with that, making
that distinction. And I believe this 1s similar in
terms of the size of say, well, what's the boundary
for educational use that crosses the line from
tutoring or small groups, to a more of a classroom?
And then there's some specific different regulatory
treatment in that arena.

MS. VALDIVIA: And just so that we, you know,
are on the same page here, our addiction counselors,
they cannot diagnose. They can diagnose. They need

to have a medical -- if they were to diagnose the

OLENDER REPORTING, INC.
1100 Connecticut Avenue NW, #810, Washington, DC 20036
Washington: 2028981108 « Baltimore: 4107523376
Toll Free: 8884453376



204

client they would need to have a medical license for
that.

MS. BUTANI-D'SOUZA: So when you say that
you're doing an intake to determine whether the
classification provided by the Department of Health
has changed, what -- can you give me an example to
understand what that is?

MS. VALDIVIA: It could be; 1t could be let's
say that the client went to the Department of
Behavioral Health because they had a relapse. You
know, they've been sober for six months and they
used. And they feel the need that they need some
sort of counseling in order for them to make sure
that they don’t go back to what they were doing.

And, you know, that's what was determined over there.

But, you know, let's say we don't get to see
the client until a week after that, and I don't know,
the client lost his job or lost his housing, then
that will trigger a more often use. So we will need
to provide other, you know, other type of
interventions 1in order to stabilize that client.

So, that's pretty much what that determines.

CHAIRPERSON HEATH: Okay. So I'm going to
let you make your last point, Mr. Raman (sic). And

then I think --
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MR. JAYARAMAN: Jayaraman.

CHAIRPERSON HEATH: Jayaraman?

MR. JAYARAMAN: Yeah.

CHAIRPERSON HEATH: Got it. Thank you.
Jayaraman.

MR. JAYARAMAN: I Will point out in Volume
62, No. 37, dated September 4th, 2015, the whole
regulation that defines what Level 1 and Level 2
services are. You know, Level 2, day treatment which
is what one of the categories that they are approved
for, says "Have unstable medical or psychiatric code
current conditions and have issues that require daily
management or monitoring but can be addressed on an
outpatient basis."

That's what they do. They're treating
individuals who have a condition that is medical or
psychiatric. There's no question. It's what they're
certified for. And that phrasing is in both Level 1
and Level 2. It is medical. And I ask the BZA to
clarify for the Zoning Administrator that that's what
this 1s, now and going forward. So I'll leave it at
that.

MR. TONDRO: Thank you. Sorry. Yeah.

Final, some -- yeah, some -- yeah, absolutely.

Trying to keep it as short and as simple as
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possible. I think again this is a use. It's the use
of the specific facilities. We're dealing with a
complex set of circumstances here, where you have the
two subsidiary centers associated with this clinic
which is off-site. But it was in that standpoint of
the fact that it was only this narrow range of uses
that were done on this particular site that were
considered.

I think the general office again, as we have
already gone through the reason for why the ZA said
that it was not a medical office or why it was not a
clinic, was precisely for that basis. And again,
that the analogous uses were those uses which were
similar in terms of counseling. In other words,
there was no diagnosis done other than what you would
have with an acupuncturist, or some other aspect of
care that one could argue is broadly speaking,
healthcare related. But there was no category at
this time before because clinic, again, had that very
distinct definition.

Finally, just in terms of the definition of
Level 2 and Level 1, the SUDS (phonetic), I just,
from my understanding the SUDs, the substance abuse
disorder that the appellant just raised, that

definition, as I understand it, those are regulations
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that are used by Department of Behavioral Health to
determine what services they have to provide, and
they contract that out to the, in this case,
Andromeda.

So, I always worry. I want to, again, as I
stated in my brief, and I didn't have a chance to
rebut appellant before, but the construction codes
really are outside of the jurisdiction of this Board,
and those use categories are not relevant here. And
one of those reasons, I believe, 1is because it is a
little bit dangerous to just take in definitions from
other areas, regulations of other purposes and just
drop them in.

And as I understand those definitions are for
the purposes of determining what services it is that
the Department of Behavioral Health is required to
pay for. And I think that's a slightly different
aspect. But I will leave it at that. Thank you.

CHAIRPERSON HEATH: All right. Thank you.
Is the Board ready to deliberate on this? All right.
Do you want to start?

MS. BUTANI-D'SOUZA: So I think this was --
at first I thought for sure this was very straight
forward, that this was cut and dry an office use and

it should be allowed. But after understanding a

OLENDER REPORTING, INC.
1100 Connecticut Avenue NW, #810, Washington, DC 20036
Washington: 2028981108 « Baltimore: 4107523376
Toll Free: 8884453376



208

little bit more clearly the subcategories of office,
and really listening to the definition of clinic and
medical office, and what Mr. LeGrant said about the
intensity of use here, I'm just having a really hard
time seeing this as anything other than either a
medical office or a clinic.

This is a, you know, a place where you make
an appolintment. You receive treatment for a disease
under the care of a psychiatrist who is a doctor.
ITt's indirect care but it still is under that care.
And, you know, when you have groups of people coming
in for treatment together, you have one-on-one and
you have groups, I would -- to me that seems like a
more intense use than even a medical office because
you have more -- I mean, with the medical office you
have doctors seeing people one-on-one only. With
this you'd have one-on-one and group.

So to me I think -- I also think that there
is some question here about whether -- how you define
diagnosis and whether or not determining that
somebody has a need for more intense or greater level
of service constitutes a diagnosis or not. I don't
know. But it just seems to me that this is more
similar to a medical office or clinic than it is to a

law office or something of that nature. So that's
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where I am.

CHAIRPERSON HEATH: So, I am struggling with
this one a bit too. And there -- I agree with most
of what you've said with the exception of the fact
that Transdromeda (sic), or Andromeda, I keep doing -
- Andromeda clarified that these are not doctors who
are treating the people who come here. These are
counselors who are not medically licensed.

So to me that starts to differentiate this
from a clinic or medical facility, because they're
not licensed.

So, I know we've spent a lot of time talking
about the definition of words and there are a few
that I'm still stuck on. But the part about this
being medical doesn't seem to hold up to me because
we're not talking about licensed medical
professionals who are treating people who are victims
of -- or who have a substance abuse issue. So that's
the part that I'm still hung up on. So it is -- it's
more similar to me to an office where you know,
people are going for -- you could have somebody go
for a one-on-one meeting with somebody in an office.
Or a meeting with multiple people in an office.

There's no medical treatment that's happening

here because there's no medical professionals here.
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So, I don't -- happy to hear other thoughts.

MR. HOOD: I believe, and I struggle with it
too, as my other colleagues and that is one of the
things I am going to take back to the Commission and
see what we need to do with it because it's not
really in the purview of this Board to do
designations.

But I think Mr. LeGrant, would -- I guess the
history, and I don't know where it's written. But
the history you mentioned, what happens years ago in
development, housing developments here in the city,
and we always talk about making wrap around services
accessible. And I'm not quoting him verbatim, but
that seemed to me, realistic. And that seemed to me
to be a realistic assumption or conclusion that he
found.

What I still think the Commissioners from 6B,
his point is wvalid. I think unfortunately we're
playing with the hand or the regulations that were
dealt at this particular time. So I think that's
something that the Commission, and I'm actually going
to take to the Commission. I don't know where it's
going to go. Maybe they think that we've already
satisfied it, but hearing this again today, I don't

think we've satisfied it. We need to have some
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specificity and we need to revisit it.

And there's probably a whole lot of other
things we need to revisit. But that's just going to
be one on the cadre of lists that we need to revisit.
And I will -- while today, I support Ms. —-- the
Chair, I think it's something that we do need to
revisit.

But I think what got it for me was the wrap
around services. And it is a distinct difference, I
believe, in medical and counseling. While it's a
fine line, but I think there is a difference. And
may need more study on that, so, that's my
conclusion.

MR. HILL: Okay. I don't know where Madam
Chair is yet, and we'll see how this goes. But for
me, again, it was kind of like just as far as the
standard in which one views whether or not the ZA
erred and that it's a very high standard which would,
you know, go in.

So I was again just thinking about, you know,
did he have a rational basis for his decision. Is
it, you know, the same way that he's gone about all
the other similar ways he's come to this decision.
And I guess, you know, from listening from the

testimony and from the briefings, you know, I think
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that he has. And that, you know, the fact that you
know, tutoring and you know, those are different
things that might have been in a general office use,
I do agree also with the Commissioner that, you know,
it's very —-- it's not clearly defined. Like it could
-—- you know, you could kind of go either way and, you
know, a clinic. And I understand the concerns of the
community.

And I was even asking the Office of the
Attorney General earlier whether we could do like
kind of conditions if this were to -- but we can't do
conditions. 1It's kind of just an up or down, you
know, appeal as to whether or not, you know, we, I,
believe that the ZA erred.

And you know, after listening to the
testimony and reading through the briefing, I wasn't
convinced that he erred. So, however, I do think
that there is, you know, some clarification that
could be used further on with the Zoning Commission.
But I'm on the side to deny the appeal.

MR. HINKLE: And I tend to agree with that,
what both the Chair said, as well as Mr. Hill.
There's certainly some ambiguity in the Zoning Code
in the subject, and I think the ANC Commissioner has

made a number of valid arguments. But I do think
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this in terms of where it falls within the Zoning
Code, 1t certainly falls under the office uses if
that's what we're using now.

And I was convinced. But, you know, the
discussion —-- I'm familiar with the services that
Andromeda does. And certainly they clarified what
occurs at this location versus some of the other
locations, and so that you know, certainly brought me
over to the side of denying the appeal. So.

CHAIRPERSON HEATH: Okay. All right. SO
then with that said, I'll make a motion that we deny
the appeal on the basis of the arguments that have
been made during this deliberation.

MR. HILL: Second.

CHAIRPERSON HEATH: The motion has been made
and seconded. Any further discussion?

[Vote taken.]

CHAIRPERSON HEATH: Okay. So the motion
carries.

MR. MOY: Staff would record the vote as four
to one to zero. This 1s on the motion of Chairperson
Heath to deny the appeal, or affirm the ZA's
decision. Seconding the motion, Mr. Hill. 1In
support, Mr. Hood, Mr. Hinkle. Opposed to the

motion, Vice Chair Anita. Motion carries four to
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one. Is that right?

CHAIRPERSON HEATH: Right.

MR. MOY: The motion carries, Madam Chair.

CHAIRPERSON HEATH: Okay. Thank you. Thank
you, all.

MS. VALDIVIA: Thank you.

CHAIRPERSON HEATH: All right. All right.
So we're going to take two minutes and then come
back. I see -- okay. We have our previous applicant
back in the room, so when we come back we can call
them back up, hopefully talk through something quick,
and then we'll move on to our last two cases.

[Recess from 2:50 p.m. to 2:57 p.m.]

CHAIRPERSON HEATH: Okay. We'll come back to
order. You can call back our previous case, Mr. Moy.

MR. MOY: Okay. Thank you, Madam Chair. I
think you just did.

CHAIRPERSON HEATH: Okay.

MR. MOY: So, applicants to the table to
Application No. 18511C of Alleyoop.

CHAIRPERSON HEATH: All right. Mr. Sullivan,
if you could let us know the result of your
discussions?

MR. SULLIVAN: Chairman Hood is right again.

So we —-
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MR. HOOD: Whoever has that tape, save it so
I can play it back.

MR. SULLIVAN: Let me pull out my notes. But
we believe we've come to a good agreement to address
some of the issues and some of the concerns.

So, some of these things we're going to
address in an agreement between us. But other items
we would like to request conditions 1f applicable.

The first one is that Mr. Ellwanger -- I hope
I got your name right -- would like us to help
advocate with DDOT and work with DDOT to provide some
sort of either -- principally a bollard would be
great, or some other alternative, to protect his
house from being hit.

So, that would be something that we would
request could be a condition that the applicant will
work with DDOT in that regard.

MS. BUTANI-D'SOUZA: 1Is this part of the
public space work that you're doing with DDOT?

MR. SULLIVAN: It could be. It will either
be part of that or separate, but either way. I
think, yes, as part of the approvals that he's
getting with Public Space, he can put that on there.
However --

MS. BUTANI-D'SOUZA: Okay. So maybe we
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should phrase it that way --

MR. SULLIVAN: -- it's best facilitated.

MS. BUTANI-D'SOUZA: -- so 1t doesn't get
lost that applicant will work with DDOT as part of
its other Public Space requirements to get a bollard
installed on what area is that? Which part of the
alley?

MR. ELLWANGER: Be the southern end of the
alley.

MS. BUTANI-D'SOUZA: The southern end of the
alley adjacent to, what's the address?

MR. ELLWANGER: 1023 Columbia Road.

MS. BUTANI-D'SOUZA: To 1123 Columbia --

MR. ELLWANGER: 1023.

MS. BUTANI-D'SOUZA: 1023 Columbia Road.
Okay. So hopefully the Office of Zoning got that.

MR. ELLWANGER: And just to be clear, more
than a bollard. It would be down the side of the
alley that would be along the 96 feet of my house, so
obviously, yeah.

MS. BUTANI-D'SOUZA: Okay. So the applicant
will work with DDOT through the Public Space
processes associated with this application to get
bollards, multiple bollards installed in the south

alley, southern portion of the alley adjacent to 1023
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Columbia Road.

MR. SULLIVAN: If I could suggest, there
might be some other alternatives to bollards.

CHAIRPERSON HEATH: Sure.

MR. SULLIVAN: So we might be a little more
general in that language.

MS. BUTANI-D'SOUZA: Bollard or other
alternative.

MR. SULLIVAN: Right.

CHAIRPERSON HEATH: Great.

MS. BUTANI-D'SOUZA: Okay. To protect the
house from being hit. Clear? Okay.

CHAIRPERSON HEATH: You can continue.

MR. SULLIVAN: The applicant is happy to
commit to providing private trash collection.

CHAIRPERSON HEATH: Okay.

MS. BUTANI-D'SOUZA: So, does the applicant
want to just stick with the original condition that
was on the order pertaining to implement the proposed
trash pick-up restriction plan, including the
requirement that the hired trash collection company
wheel trash bins from inside the property, inside the
property to the street during pick-up activities as
Condition No. 1 from the previous order?

MR. SULLIVAN: You're okay with it? Yes.

OLENDER REPORTING, INC.
1100 Connecticut Avenue NW, #810, Washington, DC 20036
Washington: 2028981108 « Baltimore: 4107523376
Toll Free: 8884453376



218

CHATIRPERSON HEATH: Okay.

MS. BUTANI-D'SOUZA: Okay.

CHAIRPERSON HEATH: Great. You can continue.

MR. SULLIVAN: The applicant will provide
high efficiency unit -- well, why don't you say what
that is?

MR. GARDNER: High efficiency HVAC
condensers. The AC units will be located on the
roofs at the properties, low noise systems.

CHAIRPERSON HEATH: Okay.

MR. SULLIVAN: The other thing that they had
asked for is that we make a request that the alley
not be a named street.

MS. BUTANI-D'SOUZA: Was this a case where
there was an issue that you couldn't pursue your
development i1f it was a named street, i1if it was not a
named street?

MR. SULLIVAN: Yes. The building code
requires that it be a named street. And they know
that, and we know that, but they said it wouldn't
hurt to ask. And we said we're willing to ask.

MS. BUTANI-D'SOUZA: So will your units have
an address, 1f it's not a named street? I just don't
see the purpose of putting something in our

conditions that's —--
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MR. GARDNER: It's a request that they want
us to make at least documented of the Board 1f we
work in the -- 1f they're able to work behind the
scenes to make some change in the D.C. regs to allow
that.

My experience, and I know it's not the case,
because we can't have addresses without a name, and
we can't get building permits without an address.

MS. BUTANI-D'SOUZA: Okay. All right. Okay.

CHAIRPERSON HEATH: All right. Mr. Sullivan,
you can keep going.

MR. SULLIVAN: Sure. But we wouldn't oppose
that condition if the Board found some way to do
that. And I think that's 1it.

MS. BUTANI-D'SOUZA: What about the other
conditions, install appropriate new parking signs
along its property.

MR. SULLIVAN: Oh, okay.

MS. BUTANI-D'SOUZA: Install at least three
long-term bike parking spaces, the DDOT --

CHAIRPERSON HEATH: I would say we should be
keeping those.

MR. SULLIVAN: Okay. One more condition,
we're lowering the parapet four inches.

MR. GARDNER: The parapet on the perimeter of
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the building will be lowered back to its original 26
feet, so the interior fire protection parapet would
still be at 26, four. But around the perimeter of
the building would only be at 26 feet, =zero.

CHAIRPERSON HEATH: Okay.

MS. BUTANI-D'SOUZA: That sounds like a great
compromise.

CHAIRPERSON HEATH: Right. We're going to
need drawings, though, that are updated to reflect
that, since that is a change in the drawings.

MR. SULLIVAN: Uh-huh. Okay.

CHAIRPERSON HEATH: The other thing we need
from you, Mr. Sullivan, is a revised self-
certification form with your relief clarified.

MR. SULLIVAN: Okay. I think we have
submitted that.

CHAIRPERSON HEATH: And there may be
additional fees depending on --

MR. SULLIVAN: But we'll --

CHAIRPERSON HEATH: -- what the Zoning Office
can --

MR. SULLIVAN: Right. Sure.

CHAIRPERSON HEATH: -—- make that
determination. All right.

MR. HOOD: Madam Chair, I don't want to take
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the credit from Mr. Hill. Mr. Hill was the one who -
- he was the one who said it and I just pushed it a
little bit, help it along. But he let me know that
while he was standing over here, sitting over here
with me.

MR. HILL: ©Now the Office of Planning,
though, will not care for me.

CHAIRPERSON HEATH: All right. So then with
those modifications, then Mr. Proschan and your
witness, are you both in support of the project?

MR. PROSCHAN: We will withdraw our
opposition.

CHATIRPERSON HEATH: Okay.

MR. PROSCHAN: And I do have a representation
agreement from Mr. Ladijobi, if the Board would like
that?

CHAIRPERSON HEATH: Okay. That's great.
Okay. All right.

So, then yeah, I guess we're ready to
deliberate.

MR. HILL: Oh, no. It wasn't my case. So,
but I'm happy to deliberate. I mean, I was also not
in favor of the height, and however, I thought it was
somewhat de minimis, and I understood the arguments

that the applicant was making for the height. I was
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in agreement with OP's analysis in general up until
the fact that the opposition came in here and that
there might be something to do with, you know, trying
to get the seven inches. So I could have gone, I
suppose, either way.

But now, due to the fact that the most
immediate neighbors who have been in opposition to
this since the very beginning have been able to come
to some agreement, I'm able to support the
application and agree that the standard has been met
for the variance in both the height and the other
relief requested. So, does anybody want to talk
about anything else?

CHAIRPERSON HEATH: So one thing before we
make any decisions eilther way. We tend to —-- the
Board has made it our policy to get modified drawings
prior to rendering a decision, just so we have the
opportunity to make sure that the things that have
been agreed upon are actually made as changes to the
record, and that that becomes a part of the approved
order, and we don't leave it to the zoning office to
have to sort through plans to make sure that the
agreed upon changes are made.

So, I know -- yeah. I think we probably do

need to set this for a meeting, just so you can
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submit the new drawings. You can also submit the
self-cert. And since we're going to do this you can
list all of the conditions as you've just read them,
Jjust so we have those in written form.

MS. BUTANI-D'SOUZA: And I think it would be
helpful if you provided them to Mr. Proschan with
sufficient time for him to review them, because
obviously he's mentioned several times that that's
been an issue for him not having enough time to
review the plans.

CHAIRPERSON HEATH: Uh-huh. Okay. All
right. So we can put this on for decision next
Tuesday.

MR. MOY: That would be fine.

CHAIRPERSON HEATH: And you don't need to be
here since it's a decision. We know you've spent
enough time here today.

MS. BUTANI-D'SOUZA: Will that be enough time
for you to prepare the plans and show them to the
opposition party, or the former party?

MR. GARDNER: Yes, no problem.

CHAIRPERSON HEATH: Party formerly known as
the opposition.

MS. BUTANI-D'SOUZA: Yes. Okay. And, Mr.

Proschan, by when would you need to receive these
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drawings in order to be satisfied?

MR. PROSCHAN: I would say by the end of the

week.

CHAIRPERSON HEATH: Okay.

MS. BUTANI-D'SOUZA: Okay.

MR. PROSCHAN: The meeting is Tuesday or
Wednesday?

CHAIRPERSON HEATH: Tuesday.

MR. PROSCHAN: It's only Tuesday. Okay.

CHAIRPERSON HEATH: So, right.

MS. BUTANI-D'SOUZA: So are we —-- that's the
27th. So yes, that would be a good day for that. So
we would ask that you submit them simultaneously to
the record.

And, Mr. Proschan, if you have any concerns
we would request that you get any concerns sorted out
ahead of time so that this can be decided on, on
Tuesday, so that whatever your -- what I'm going to
say 1s, whatever you submit on Friday should be
something that he has reviewed so that there 1is
sufficient time for this Board to also review 1it.
Otherwise this is likely going to get kicked again
and I'm sure you're in a hurry to get going.

MR. PROSCHAN: Understood.

MS. BUTANI-D'SOUZA: So just, if you can get
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this done quickly so that he can review it and what
you submit is final?

MR. GARDNER: Understood.

MS. BUTANI-D'SOUZA: Thank you.

MR. HOOD: And, Madam Chair, I will be
providing a proxy on this.

CHAIRPERSON HEATH: That's great.

MR. HOOD: Absentee. I'm not proxy.

CHAIRPERSON HEATH: Right. Right. Absentee.
I figured that, that you would do that. Okay.

Great. Okay. Sure.

MR. PROSCHAN: Just in closing I would want
to ask the Board again to ponder whether special
exception -- I'm sorry, a modification of
significance is permitted for future cases that come
to you requesting additional variances and additional
special exceptions. That may be a contradiction that
needs to be resolved in a revision of the Zoning Code
because as currently formulated the procedure laid
out under Chapter 7 of Subtitle Y doesn't permit you
to make -- to approve variances or special
exceptions.

MR. HOOD: Mr. Proschan, when you leave there
is a young lady across the hall. 1I've started a

list. 1If you could just make sure you go over there
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and relay that to her, information. Her name is Ms.
Sharon Schellin. Before you leave, if you don’t
mind. That would be very helpful. Sharon Schellin.
Yes. She started -- 1f she's gone you can leave it
with any one of the ladies over there. They can add
it to the list that we started.

CHAIRPERSON HEATH: All right. So, thank
you.

MR. SULLIVAN: Thank you.

CHAIRPERSON HEATH: Did you set a deadline
for the --

MR. MOY: I believe Ms. Butani -- I gave a
date of Friday.

MS. BUTANI-D'SOUZA: By Friday --

CHAIRPERSON HEATH: Okay.

MS. BUTANI-D'SOUZA: -- the plans need to be
vetted --

CHAIRPERSON HEATH: Okay.

MS. BUTANI-D'SOUZA: -- by the party, former
party in opposition so that they are --

CHAIRPERSON HEATH: Okay. I thought you were
going to ask for them sooner. Okay.

MS. BUTANI-D'SOUZA: Well, I think what's
going to happen is you're going to have to get them

vetted sooner in order for what you submit to be
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final. So, thank you.

CHAIRPERSON HEATH: Okay. All right. So,
all right. Mr. Moy, you can call our next case.

MR. MOY: Thank you, Madam Chair. I believe
the next case is Application No. 19153 of
Independence Avenue Investments, LLC. As I believe
captioned and advertised for variance relief on the
off-street parking requirements under Section 2101.1
to commit parking spaces to a car sharing service in
the R-4 District. This 1s at the rear of 1524
Independence Avenue Southeast, Square 1072, Lots 2025
through 2032.

This has been ongoing, Madam Chair, since
January of 2016. Last heard by the Board on February
23rd, 2016. And the applicant has filed supplemental
information to the record under Exhibits 50 through
53.

CHAIRPERSON HEATH: All right. Mr. Moy,
after this we have one last case and we Jjust wanted
to see 1if that applicant is still here.

Oh, okay. That's you all? Okay. All right.
Perfect. All right. Just wanted to be sure. Okay.
All right.

So we'll continue. If you could introduce

yourself, please?
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UNIDENTIFIED SPEAKER: [Speaking off mic.]

CHAIRPERSON HEATH: Yes, please. Give them
to the Board secretary.

MR. HINKLE: Madam Chair, real quick. I
should note that I read the record. I didn't
participate back in February, but read the record
and --

CHAIRPERSON HEATH: Okay.

MR. HINKLE: -- will participate today.

CHAIRPERSON HEATH: Thank you.

MR. HOOD: I too, Madam Chair. I was not the
Commissioner on this case but I did review the file.

CHATIRPERSON HEATH: Okay.

[Discussion off the record.]

CHAIRPERSON HEATH: Okay. If you could
introduce yourself? Make sure your mic 1s on.

MR. CROWLEY: Madam Chair, Board. I'm David
Crowley, Capital Properties Group, but I'm a
principal in Independence Avenue Investments, LLC.,
the owner of the property and the applicant.

CHAIRPERSON HEATH: Okay. And as the board
secretary pointed out, you've been with us before
this case has been lingering for gquite some time. It
looks like since you were here last, though, you've

gotten some clarity on exactly the relief that you're
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requesting. Can you just walk us through that?

MR. CROWLEY: Yes, certainly. After meeting,
the suggestion by the Board in the spring was to meet
again with the Zoning Administrator, Mr. LeGrant,
which we did. And his -- I would describe his
position as softening a bit, but not entirely. So,
even today I spoke to him and there are some more
exhibits that have even come out this week.

But with that aside, 1f you look at the memo
of 2008, we don't believe we even need relief and
it's very evident that we put the Board on -- the
condominium board in this memo, on notice, with all
the reasons why. However --

CHAIRPERSON HEATH: So why are you here?

MR. CROWLEY: -- for simplicity purposes we
feel we have to request relief because Mr. LeGrant
hasn't changed his mind.

CHAIRPERSON HEATH: Uh-huh.

MR. CROWLEY: After two meetings.

CHAIRPERSON HEATH: And so the relief is --

MR. CROWLEY: So the relief would be a 50
percent reduction of the parking that would apply to
a building of 24 units. This particular building was
built in 1956 and our theory was, the parking doesn't

apply. However, he enacted his rights under the
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zoning law of 1958 to make eight parking spaces a
necessity.

CHAIRPERSON HEATH: Okay. So which section
are you referring to then?

MR. CROWLEY: 2100.1.

CHAIRPERSON HEATH: All right. And is that
the only relief now that you're requesting?

MR. CROWLEY: If you look at form, I think
it's 120. Let me get my copy. That was uploaded, I
believe, in February. Yeah, here it is.

It's Form 120. There's actually three
different area variances. What I already pointed out
the variance of 2101.1 for each lot 80 and 81, both
in Square 1072. And this also creates a need for a
variance under 2115.3, which i1s basically we end up
one foot short. We have one space that's eight feet
and it needs to be nine. That's with that extra,
that additional request is related to.

CHAIRPERSON HEATH: Okay. And the last one?

MR. CROWLEY: I'm not sure on the 2117.3.
Oh, my apologies. What this also creates 1is, 1f you
look at the plat, which I think is page 3 of the
handout, you'll see P6 does not have the required
turning radius to avoid P5 entirely. I mean, in

practice, I've done it many times. You can drive in
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and out of there, but it needs to be 20 feet and it's
13 and change.

CHAIRPERSON HEATH: Okay.

MR. CROWLEY: Basically. So that's the final
piece of relief, I apologize.

CHAIRPERSON HEATH: All right. So before we
go any further I just want to make sure -- I know
you've had community with Office of Planning.

MR. CROWLEY: Correct.

CHAIRPERSON HEATH: They are sort of on board
with what you're requesting, but --

MR. CROWLEY: They had a couple of conditions
and documents they needed, which we provided.

CHAIRPERSON HEATH: Okay. So you have --
when did you provide those to them?

MR. CROWLEY: Uploaded Friday and again
Monday.

CHAIRPERSON HEATH: Okay. So before we go
any further I'd just like to hear from Office of
Planning to see where she 1s now on this application
given the information.

MS. ELLIOTT: Thank you, Madam Chair. I'm
Brandice Elliot with the Office of Planning and I'm
filling in for Elisa Vitale who can't be here.

The submission actually came in rather late,
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so that is why we haven't actually provided an
analysis regarding the new information. This has
been a fairly complicated case from the beginning
because we didn't have some of the details that we
needed. It looks like some of those have been
provided in the items that were uploaded, but
unfortunately they were uploaded not as timely as we
would have preferred. So we actually haven't had an
opportunity to review them.

CHAIRPERSON HEATH: Okay.

MS. ELLIOTT: And I noticed that there was
even one item that came in this morning, 63 pages
long, which we absolutely haven't started --

CHAIRPERSON HEATH: Right.

MS. ELLIOTT: -- digging into yet, so.

MR. CROWLEY: That's not from the applicant.

CHATIRPERSON HEATH: Yeah.

MS. ELLIOTT: Okay.

CHAIRPERSON HEATH: 1It's my understanding
that came from the condo board.

MS. ELLIOTT: Okay.

CHAIRPERSON HEATH: So there are -- so what's
frustrating for me and for the Board, generally, 1is
when we get information this late because we spend a

lot of time reviewing information over the weekend
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and trying to get ourselves prepared for -- and
during the week prior, trying to get ourselves
prepared for these hearings. And when information
comes in late, especially information that's really
incredibly -- really lengthy, or in your case that
supports your entire argument, it just doesn't allow
us to work effectively during these hearings.

So we're going to need more time on your

case, and Office of Planning needs more time on your

case. So I don't think it's worth us going any
further. I think we need to move this to another
day.

[Pause. ]

MR. HILL: Excuse me, sir. I'm sorry.

What's your name again?

MR. CROWLEY: David Crowley.

MR. HILL: Crowley.

[Pause. ]

MR. MOY: Oh, I'm sorry. I think the
earliest date, Madam Chair, would be next week. It's
a pretty crowded docket but I think the Board can
address this at the next hearing after that, which
would be October the 4th.

CHAIRPERSON HEATH: I expect that gives you,

or whoever is going to be here from Office of
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Planning, sufficient time.

MR. MOY: Or do you want more?

CHAIRPERSON HEATH: Or do you need more time?

MS. ELLIOTT: I'm sure we can manage -—-

CHAIRPERSON HEATH: Okay.

MS. ELLIOTT: -- in that time frame. When
would you prefer to have the supplemental report?

CHAIRPERSON HEATH: Wednesday or Thursday.

MR. MOY: I would think probably the latest
would be September the -- 1f we can make it Thursday,
September the 29th, Jjust to give you as much time as
possible.

MS. ELLIOTT: Okay. Thank you.

MR. MOY: And if that doesn't work let me
know.

MR. CROWLEY: Madam Chair, we have been
working with Ms. Vitale very carefully and very
closely, and she has jury duty, I think, came up and
so we were only able to talk to her around 5:00 twice
last week for a few minutes and that was 1it.

CHAIRPERSON HEATH: Okay. All right. Well,
Ms. Elliott, will you be --

MR. CROWLEY: But we have provided
everything.

CHAIRPERSON HEATH: -- with him?
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MS. ELLIOTT: If it isn't me I'll certainly
touch base with you and let you know who you'll be
working with.

CHAIRPERSON HEATH: Okay. All right. Great.
So hopefully you'll be able to work through whatever
your —-- your final issues are on this, in order for
Office of Planning to get us a report. A
supplemental report prior to the next hearing.

MR. CROWLEY: If the Office of Planning has
further questions we're available.

CHAIRPERSON HEATH: Sure.

MR. CROWLEY: My architect is available,
legal counsel, all of the above.

CHAIRPERSON HEATH: Okay. Okay. All right.

MR. HILL: And, Mr. Crowley, I just want to
say again that I know that you're frustrated and that
I know that you started out the last time -- I was
here the time before with the hearing in terms of
like trying to convince the Zoning Administrator that
you don’t need this, and yet you are here requesting
it so you obviously do need it. At least in his
opinion.

So, you know, to get to the point where the
Office of Planning is -- I mean, I'm just encouraging

you. If you can get to the point where Office of
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Planning is on board, and also I know that there has
been a lot talk about the car sharing and the condo
association. All I'm expressing to you is it would
be great if there was a way that all the parties
could somehow come together. I know that's what you
want as well, but again, I'm just kind of encouraging
that.

MR. CROWLEY: Yes. They do have a report
that was uploaded I think 10 days ago. Well, it's
dated September 9th, where they, in concept they're
not opposed, but they had conditions and elements and
we've fulfilled -- we believe we've fulfilled all of
it.

MR. HILL: Well, we'll hear all about that
again when we come back. Thank you.

MR. CROWLEY: Thank you.

CHAIRPERSON HEATH: All right. Thank you.
All right. Can you --

[Pause. ]

MS. BUTANI-D'SOUZA: Okay, Mr. Moy, it looks
like I'm going to take over here. Can you please
call the next case?

MR. MOY: Thank you. That would be
Application No. 19324 of 1349 Randolph Street

Holdings, LLC., as captioned and advertised for
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special exception relief under the RF use
requirements, Subtitle U, Section 320.2. This would
convert a one-family dwelling into a three-unit
apartment house in the R-F-1 Zone, 1349 Randolph
Street Northwest, Square 2824, Lot 103.

MS. BUTANI-D'SOUZA: Thank you, Mr. Moy. Why
don't we start by having you introduce yourselves for
the record?

MS. WILSON: Alexandra Wilson on behalf of
the applicant.

MS. BUTANI-D'SOUZA: What was your name?

MS. WILSON: Alexandra Wilson.

MS. BUTANI-D'SOUZA: Okay.

MR. SULLIVAN: Marty Sullivan, Sullivan and
Barros.

MS. BUTANI-D'SOUZA: Okay. Okay. I guess I
think -- I don't think we need to have a full
presentation on this, but I do have, I think there
are two issues.

The first one would be, there's no ANC report
on file.

MS. WILSON: I believe he submitted one last
night and I have a copy. The ANC voted to approve.

MS. BUTANI-D'SOUZA: Okay. The ANC voted to

approve.
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MR. SULLIVAN: I don't think he filed it. I
think he submitted it at the BZA submissions.

MS. BUTANI-D'SOUZA: If you have a copy and
can submit it to Mr. Moy I think that would be great.

MS. WILSON: Absolutely.

MS. BUTANI-D'SOUZA: And then in the meantime
the other issue was, I believe that -- well, we will
hear from OP, but I believe OP had one condition on
their approval pertaining to the chimney. Are you
all prepared to go with that condition?

MS. WILSON: Yes, we have a signed chimney
agreement to extend the adjacent neighbor's chimney.

MS. BUTANI-D'SOUZA: Okay. Okay. If you
Just give us a second to take a quick look at this
resolution?

MR. MOY: And for the record, Madam Chair, it
is in our case record now under Exhibit 34. It's the
last exhibit in the case file.

MS. BUTANI-D'SOUZA: Okay. Thank you, Mr.
Moy. Okay. I see that there are no conditions on
the ANC's order, so why don't we go through our
hearing procedures and then we can go from there.

So, as I said, I don't think we need a full
presentation. Is there anyone here wishing to speak?

Are there any parties in opposition or anyone wishing
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to speak in opposition?

Any parties wishing to speak in support?

Okay. Why don't we turn to the Office of
Planning?

MR. JESICK: Thank you, Madam Vice Chair,
Members of the Board. With the submission of the
signed agreement with the neighbor agreeing to extend
the chimney, the Office of Planning has no more
concerns with the application and can recommend
approval. Thank you.

MS. BUTANI-D'SOUZA: Thank you. Okay. And I
see that we have a report from the Department of
Transportation indicating no impact, no adverse
impact. And Department of Transportation does note
that the development includes parking.

We have a letter in support from the adjacent
neighbor, and I don't think we have any other input
from other agencies. 1I've already -- well, let me
ask, 1is there anyone from the ANC wishing to speak
regarding this application?

Okay. Seeing none, and is there anyone for
the Department of Transportation here? No, DDOT is
not here. Okay. Do other members of the Board have
any questions? No? Okay.

Then normally we would turn back to you for
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closing but I don't think there's a need for a
closing. Okay. All right.

Then why don't we go ahead and move to
deliberations on this? Would someone like to make a
motion?

Okay. I will make a motion to approve the
request for a special exception under the RF use
requirements to convert a one-family dwelling into a
three-unit apartment house in the R-F-1 Zone with the
condition recommended by the Office of Planning
pertaining to the chimney. Is there a second?

MR. HILL: Second.

[Vote taken.]

MS. BUTANI-D'SOUZA: Okay. The motion
carries.

MR. MOY: Staff would record the vote as
three to one to one. This is on the motion of Chair
Butani. Also seconding the motion, Mr. Hill. Also
in support, Mr. Hinkle. Mr. Hood is opposed and we
had one board member not participating. So the
motion carries.

MS. BUTANI-D'SQOUZA: Thank you, Mr. Moy.
Thank you. Summary order.

MR. MOY: Thank you.

MS. BUTANI-D'SQUZA: So I believe that
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concludes our hearing procedures for the day.

MR. MOY: Yes, it does.

MS. BUTANI-D'SOUZA: Okay. Thank you very
much.

[Whereupon, at 3:32 p.m., the Board Hearing

was adjourned. ]
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